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PERPETUITIES IN PERSONAL PROPERTY IN 
WISCONSIN 


In 1824, the New York legislature passed an act appointing 
commissioners to revise the statutes of the state The revisers 
named were James Kent, Erastus Root, and Benjamin F. Butler. 
James Kent declined the appointment, and John Duer was appointed 
in his stead. Erastus Root was replaced by Henry Wheaton before 
the work of the revisers was fairly launched. Wheaton after two 
years service resigned to accept a diplomatic post under the United 
States government, and John C. Spencer was appointed to fill the 
vacancy. 

Upon the basis of a plan conceived by Duer and Butler, and sub- 
mitted by them to the legislature,” the revisers proceeded by classify- 
ing all of the statutory law of the state under “appropriate titles” 
arranged in their “natural order.”* The plan ultimately adopted 
was to divide the statutes into Parts, the Parts being subdivided into 
Chapters, Titles, Articles and Sections. In a report made by the 
revisers to the legislature, dated March 15, 1826, they proposed 
classifying all of the statutory law in five parts as follows: 

I. Those which relate to the territory; the political di- 
visions ; the civil policy; and the internal administration of 
the state. 

II. Those which relate to the acquisition, the enjoyment, 
and the transmission of property, real and personal; to the 
domestic relations, and generally to all matters connected 
with private rights. 

III. Those which relate to the judiciary establishments, 
and the mode of procedure in civil cases. — 





44 R. S. 2nd ed., 403. 
23 R. S. 2nd ed., 403. 
93 R. S. 2nd ed., 404. 
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IV. Those which relate to crimes and punishments; to 
the mode of procedure in criminal cases; and to prison dis- 
cipline. 

V. Public laws of a local and miscellaneous character, 
including the laws concerning the city of New York; acts 
incorporating cities and villages; and such other acts of in- 
corporation as it may be deemed necessary to publish.* 


The great task of revising the entire statutory system of the 
state in accordance with this plan was entirely accomplished by the 
end of the year 1828,° at a cost of less than twenty thousand dollars.® 

The statute from which the revisers derived their powers gave 
little if any authority for proceeding to codify the unwritten law. 
Moreover, they were at pains to deny that they proposed any such 
thing. They said that the work that they had in charge “must be 
carefully distinguished from codification. ... . We have found it 
necessary in our report to exclude this idea which has got abroad 
and exposed us to much prejudice with those who believe every 


project of that sort visionary and dangerous.” al 


It is apparent, however, that this disavowal was rather a con- 
cession to the convictions or prejudices of their audience than an 
expression of their own beliefs. Their earliest report to the legis- 
lature indicated an attitude of sympathy toward the proposals for 
codification then being agitated by Bentham and his followers. They 
say: “The practicability and advantages of reducing the Common 
Law of England to a written code has recently been maintained in 
that country by several writers. In this country, also, similar opinions 
have been advanced by some of our ablest jurists, and we think 
those opinions are gradually gaining ground in both countries.” 
They add, however, that “a majority of the legal profession in 
each is averse to the scheme.’’* 

With such an attitude toward codification in general, and imbued 
by enthusiasm for their work, the revisers naturally construed liber- 
ally their power of proposing amendments to the written laws. A 
consciousness of this appears in personal letters of the revisers 





*3 R. S. 2nd ed., 410. 

53 R. S. 2nd ed., 420. 

*Tue REVISION AND THE Revisers by Wm. Allen Butler, p. 60. 
‘Supra, p. 22. 

*Supra, p. 22. 
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between themselves. Thus Mr. Duer, writing to Mr. Butler with 
respect to a certain chapter he, Mr. Duer, had just completed, 
wrote, “In compiling it, I am sensible I have carried to their full 
extent, the powers that the Legislature has given us.”® And Mr. 
Butler, in sending some completed chapters to Mr. Duer said, “I 
send you Chapters V and VI..... In framing the former, you will 
see that I have drawn liberally on the powers conferred on us and 
I have added many new provisions.”?° 

As the work of the revisers proceeded it met with constantly 
increasing approval and, in consequence, probably, was marked by 
increasing boldness in innovation. Nowhere is this more manifest 
than in Chapter I of Part Ii of the Revision. This chapter was 
submitted to the legislature after all of the rest of Part II had been 
submitted and acted upon. In fact it was not submitted until the 
final session of the legislature for the purpose of passing on the 
Revision. 

This famous chapter was entitled: “Of Real Property, and of 
the nature, quality, and alienation of estates therein.” It was 
largely, at least, the work of Mr. Duer."* It contained the following 
Titles: 

I. Of the tenure of real property, and the persons cap- 
able of holding and conveying estates therein. 

II. Of the nature and qualities of estates in real prop- 
erty, and the alienation thereof. 

III. Of estates in dower. 

IV. Of estates for years and at will, and the rights and 
duties of landlords and tenants. 

V. Miscellaneous provisions of a general nature. 

Title II contained the following Articles: 

I. Of the creation and division of estates. 

II. Of uses and trusts. 

III. Of powers. 

IV. Of alienation by deed. 

Articles I, II, and III of this Title contain a new code of estates, 
trusts, and powers. It was much more than a codification of existing 





*Supra, p. 23. 

Supra, p. 26. 

ug R. S. 2nd ed., p. 419. 

Butler, THe Revision AND THE Revisers, pp. 39, 41. 
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law, written and unwritten. It was in fact representative of the 
most radical English thought of the time. . 

England was at the time on the threshold of a great reform era. 
For decades Jeremy Bentham had been thundering at English law. 
His followers had been increasing in number and power until part, 
at least, of their demands must be granted. 

On February 7, 1828, Henry Brougham delivered his great speech 
“On the Present State of the Law” in the House of Commons. 
Although the law of Real Property in its entirety was not within 
the scope of his speech, he proposed a number of amendments to it 
and in the course of his speech eulogized Mr. James Humphreys 
in the following language: “And I can not help here saying that, 
whatever the Criminal Law owes to the persevering and enlightened 
exertions of the late Sir Samuel Romilly and of his successor, the 
Member for Knaresborough (Sir J. Mackintosh), I am sure an 
almost equal debt of gratitude has been incurred on the part of the 
law of Real Property, to the honest, patient, and luminous dis- 
cussion which it has received from one of the first conveyancers and 
lawyers this country could ever boast of. My Honourable and 
Learned Friend (the Solicitor-General) opposite, and those Mem- 
bers of the House who are conversant with our profession, will 
easily understand that I can only allude to Mr. Humphreys.””” 

The discussion by Humphreys here referred to was contained in 
a book, the first edition of which appeared in 1826, entitled, Ob- 


' servations on the Actual State of the English Laws of Real Prop- 


erty, with the Outlines of a Code. The book contained much pointed 
criticism of the law of Real Property. It was naturally received 
with enthusiasm by Bentham, though he characteristically criticised 
its proposed reforms as not being sufficiently thoroughgoing.** 








Speech of Henry Brougham, Esq., M. P., “On the Present State of the Law,” 
2nd ed., p. 4. 

%An article appearing in the WestMINisTeR Review, for October, 1826. The 
opening paragraph of the article reads as follows: “Of a work such as this, 
the publication forms an epoch: in law certainly, I have almost said in history.— 
In possession, in expectancy, in prospect, in project—have you any property in 
the shape thus denominated? Deep, in proportion to the value of it, is the 
interest you have in this work; signal and unprecedented your obligation to the 
author of it. Lay even property in this shape out of the question, still, if by 
those on whose will everything depends, his exertions be but duly seconded, 
strong will be the ground you will have for felicitating yourself on the appear- 
ance of this star in the horizon of jurisprudence: for of all that is valuable to 
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Brougham’s speech and Humphreys’ book evidently made a pro- 
found impression on the New York Revisers, or at least on Mr. 
* Duer, for their notes to the report of Chapter I of Part II of the 
Revised Statutes say with reference to Brougham, in citing him in 
support of one of their proposals, “We add an extract from Mr. 
Brougham’s late speech on the state of the law, from a natural 
desire to confirm our own views by the authority of the most dis- 
tinguished statesman and eminent lawyer that England now pos- 
esses ;”** and they make repeated references to Humphreys’ book.* 
These references as well as a comparison of the Revised Statutes 
with Humphreys’ proposals show that the revisers drew heavily 
upon Humphreys’ work, even on occasion adopting substantially the 
language of his proposed code.’® But they were not slavish imita- 
tors and a comparison of their work with his shows many differ- 
ences, the differences, generally at least, constituting improvements 
over his proposals. They themselves express their obligation to him 
as follows: “Although differing from many of the views of Mr. 
Humphreys, and by no means inclined to adopt the language, in 
which he has expressed his proposed enactments, we cheerfully 
acknowledge, that in the preparation of this Chapter, we have de- 
rived most important aid from his valuable work.”"* 
Too much credit can not be given to the revisers for the merit 





man, nothing there is to which, directly or indirectly, its beneficial influence will 
not be found to extend. It has, indeed, for its direct object and main subject- 
matter, that species alone of property to which English lawyers, and they alone, 
have so absurdly and uncharacteristically, instead of immovable, given the name 
real; but, for everything else, to which it is in the nature of law to afford 
security,—security, in a proportion as yet unexampled,—will, if his plan be 
carried into execution, be the effect. 

“Not less signal is the moral than the intellectual merit manifested by it. A 
young briefless lawyer, who, on a survey taken of the road to advancement, had 
been fortunate enough to descry this as yet untrodden track, and bold enough 
to enter upon it,—this was the sort of character, in which, in my imagination, 
the author had been portrayed. To one who, in the shape of business had 
nothing to lose,—distinction, even if that were all—distinction, how barren 
soever—would, of course, have its value. Imagine, any one, my astonishment, 
when the information reached me that, instead of a young adventurer, the work 
had for its author a man advanced in years; a conveyancer at the very head of 
his profession; a reformist who, by every page written, and every hour thus 
spent, in an occupation not less laborious than meritorious, had thus been 
making a sacrifice of pecuniary interest on the altar of public good.” 

443 N.Y.R.S., 2nd ed., p. 584. 

3 -N.Y.R.S., 2nd ed., pp. 572, 578, 583, 586, 587, 589, 592. 

163 N.Y.R.S., 2nd ed., p. 578. 
3 N.Y.R.S., 2nd ed., p. 587. 
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of most of their proposals, and the skill with which they stated 
them. Many of the improvements in the law for which they are 
responsible have been secured in other jurisdictions by slow and 
painful process. 

Merely as illustrative of amendments which have come to be 
almost if not quite universally accepted, may be cited: 

1. The abolition of estates tail.’* 

2. The provisions that the words “death without issue” shall 
be construed to mean issue living at the death of the person named 
as ancestor.’® 


The common-law rule had been that, “death without issue” unex- 
plained means death plus the ultimate failure of issue whenever 
that should occur. This rule owes its orgin to the rule of the feudal 
law that a future interest or estate could not take effect in defeas- 
ance of a prior estate. Accordingly in a conveyance to A and his 
heirs, but if A died without issue to B and his heirs, the gift to B 
could not take effect unless it were possible to construe it as a re- 
mainder after A’s estate. This result was secured by construing the 
gift to A as a fee tail and the gift to B as a remainder after the 
fee tail. This construction was adhered to after it became possible 
to limit a future interest in defeasance of a prior interest by way of 
use or executory devise. But with the abolition of estates tail and 
the assimilation of contingent remainder to springing and shifting 
uses and executory devises, it is, if not necessary, certainly advisable 
to return as the revisers did to what seems the more natural con- 


_struction. 


3. The abolition of the rule against a “possibility on a possibil- 
a 

The rule against a “possibility on a possibility,” too vague in its 
original form to be effectively applied, rendered unnecessary in any 
form by the development of the rule against perpetuities, has re- 
turned to plague the English courts in the form of a rule against 
limiting estates to successive generations of unborn persons.” This 





1 N.Y.R.S., p. 722, sec. 3. In this they followed an early New York Statute 
of the year 1782. 

191 N.Y.R.S., p. 724, sec. 22. 

1 N.Y.R.S., p. 724, sec. 26. 

“Whitby v. Mitchell, 44 Ch. D. 85. From the name of this case, the rule in its 
modern form is often called the Rule in Whitby v. Mitchell. 
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rule they have now abolished.** The revisers anticipated them by 
nearly one hundred years. 

4. The abolition of the rule in Shelly’s Case.** 

Of this rule, the revisers justly say, preliminary to a discussion 
of its arbitrary and technical operation, “Whatever reasons may 
have existed for the original adoption of the rule in Shelly’s Case, 
a few observations will show, that it ought now to be regarded as 
purely arbitrary and technical. Nor can any other motive for pre- 
serving it be stated, except that it may remain as one of the subjects 
on which the ingenuity of the bar is to be exercised at the expense 
of suitors.”** 

5. They assimilated the law of contingent remainders to that 
of springing and shifting uses and executory devises by making it 
possible for a remainder to take effect in defeasance of a preceding 
estate,?> and by making it indestructible by the termination of the 
preceding estate by act of the owner or otherwise before the hap- 
pening of the contingency upon which limited.?® 

England did not completely protect contingent remainders from 
destruction by the termination of the prior estate for over fifty 
years ;?"7 the majority of American jurisdictions have not done it 
yet.”® 

6. The provision that expectant estates, which, as defined, in- 
clude executory devises and springing and shifting uses, should be 
subject to be defeated according to the direction of their creator.” 





@THe Law or Property Act, 1925, sec. 161. 

™1 N.Y.R.S., p. 725, sec. 28. 

43 ~N.Y.R.S., 2nd ed., p. 575. 

1 N.Y.R.S., p. 725, sec. 27. 

1 N.Y.R.S., p. 725, secs. 32 and 34. 

8 & 9 Vicr., c. 106, sec. 8; 40 & 41 Vicr., c. 33. 

*Only about one-third of the states of the United States have complete conting- 
ent remainder acts, that is, acts which protect the contingent remainder from 
destruction in any manner other than provided by the creator of the remainder. 

%1 N.Y.R.S., p. 725, sec. 33. This corrected the rule laid by the New York 
cases to the effect that such interests, being by nature indestructible, could not 
be made destructible by provision to that effect by their creator. This rule is, 
ordinarily, in its application, bound up with the rules against restraints on 
alienation inasmuch as the cases in which it is applied are ordinarily cases in 
which the expectant estate is dependent upon the failure of the owner of the 
prior estate to convey. It is commonly held to be an improper restraint upon 
the power of disposition of an owner in fee to provide for a gift over upon his 
failure to alienate. Also it is true that executory devises and springing and 
shifting uses can not be destroyed contrary to the intention of their creator. 
However, in the case of Jackson vy. Bull, 10 Johns. 19, where land was devised 
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to a son in fee, but in case he died without lawful issue, the property he died 
possessed of to go to another son, John Duer, the reviser chiefly responsible for 
the chapter under consideration, argued that the gift over was void, “Because it 
is repugnant to the absolute power of disposition given by will to Moses” (the 
first son), “‘who is enabled to defeat the executory devise; and it is a well settled 
rule, that it is not in the power of the first taker to bar or destroy, in any 
manner, the subsequent estate limited, and it is this which distinguishes an 
executory devise from a contingent remainder.” The court in a per curiam 
opinion, presumably by James Kent, (See as to per curiam opinions written by 
Kent, an article Cuartes E. HuGues, James Kent: A MAsTER Buitper, 9 Am. Bar 
Assoc. JouRNAL, 353, 356) in sustaining Duer’s contention, said. “A valid executory 
devise of real or personal estate, can not be defeated at the will and pleasure 
of the first taker.” In the case of Jackson v. Delaney, 13 Johns. 537, Duer 
appeared representing the interest of his mother, the daughter of Lord Stirling, 
under a will by which Lord Stirling devised his estate to his wife and in case 
of her death without having conveyed by will or otherwise to his daughter, the 
mother of John Duer. Kent, then sitting as Chancellor in the Court of Errors, 
said that the limitation to the “daughter, Catherine Duer, was not a good limita- 
tion by way of executory devise, as such a limitation was repugnant to the power 
to sell, and consequently void. This was the decision of the Supreme Court in 
Jackson v. Bull, 10 Johns. Rep. 19, and nothing has been urged to show why 
that decision is not to be regarded as correct.” 

In the case of Jackson v. Robins, 16 Johns. 537, involving also the validity of 
the same executory devise, counsel for the plaintiff, one of whom was again, 
John Duer, attacked vigorously the decisions of Jackson v. Bull and Jackson v. 
Delancey. But Chancellor Kent reaffirmed them saying, with respect to the 
validity of the limitation to Catherine Duer, “Nor can the limitation over operate 
by way of executory devise, because the power to dispose of the estate by deed 
or will, which Lord Stirling gave to his wife, is fatal to the existence of that 
species of interest. It is a clear and settled rule of law that an executory devise 
can not be prevented or defeated by any alteration of the estate out of which, or 
after which, it is limited, or by any mode of conveyance. It can not be created 
and it can not live under such a power in the first taker.” Chancellor Kent 
afterward laid down the same rule in Commentaries. 4 Com. 270. 

Not unnaturally, when Duer became a reviser of the statutes, he took care, in 
extending the rule of indestructibilily of executory devises to all expectant 


* estates, that no one should rest under the misapprehension that the creator of 


expectant estates could not provide for their destruction. The revisers say “The 
meaning of the rule, which we are desirous to extend to all contingent estates, 
that an executory devise can not be barred, is, that it shall not be prevented 
from taking effect, according to the intentions of the party creating the estate. 
It is therefore not applicable, where the power of defeating that estate is ex- 
pressly reserved, or given, or where it is a necessary consequence of the nature 
of the contingency, un which the limitation depends.” 3 N.Y.R.S., 2nd ed., p. 
577. The New York lower courts have held, consistently, it would seem, with 
the intention of the revisers that the rule of Jackson v. Robins is changed by 
the section under discussion. See Greyston v. Clark, 41 Hun. 125, Simpson v. 
French, 6 Demarest 108. Professor Gray said, “The courts of New York have 
now laid hold of a provision in the Revised Statutes, passed probably with 
no such intent, to rid themselves of this doctrine which Chancellor Kent fastened 
upon them.” RESTRAINTS ON ALIENATION, 2nd ed., p. 62. See also Kales, Estates 
AND Future INTERESTS, 2nd ed., p. 832. But the grandson of Lord Stirling, the 
son of Catherine Duer, undoubtedly had a very lively recollection of the cases 
of Jackson v. Bull, Jackson v. Delancey, and Jackson v. Robins, and his part in 
them, when he came to draw, while Chancellor Kent was engaged in writing 
his Commentaaies, this section of the Revised Statutes. The New York Court 
of Appeals still holds, however, that an absolute estate with full power of 
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These but illustrate the skill and intelligence with which the revis- 
ers did their work. Considering the magnitude of their task and 
the conditions under which they worked, the wonder is not that they 
did not succeed always, but that they did succeed so often in their 
attempts to improve the law. 

The most pronounced failure of the revisers’ work occurred in 
the subject of perpetuities, though even here the result must be laid 
largely to faulty interpretation rather than to the revisers them- 
selves.*° 

They recommended and the legislature adopted with respect to 
land the following legislation :** 

“Sec. 14. Every future estate shall be void in its creation, which 


shall suspend the absolute power of alienation for a longer period 
than is prescribed in this Article. Such power of alienation is 


suspended, when there are no persons in being, by whom an absolute 
fee in possession can be conveyed. 

“Sec. 15. The absolute power of alienation, shall not be suspended 
by any limitation or condition whatever, for a longer period than 
during the continuance of not more than two lives in being at the 
creation of the estate, except in the single case mentioned in the 
next section. 

“Sec. 16. A contingent remainder in fee, may be created on a 
prior remainder in fee, to take effect in the event that the persons 
to whom the first remainder is limited, shall die under the age of 
twenty-one years, or upon any other contingency, by which the 
estate of such persons may be determined before they attain their 
full age.” 

With respect to personal property they provided :* 

“Sec. 1. The absolute ownership of personal property shall not 
be suspended by any limitation or condition whatever, for a longer 
period than during the continuance and until the termination of not 
more than two lives in being at the date of the instrument containing 
such limitation or condition; or if such instrument be a will, for not 
more than two lives in being at the death of the testator. 

“Sec. 2. In all other respects, limitations of future or contingent 





disposition is repugnant in fact to a gift over on failure to exercise the power 
of disposition. Tilleman v. Ogren, 227 N.Y. 495, 125 N.E. 821. 

*R.S., pt. 2, c. 1, tit. 2. 

#R.S., pt. 2, c. 4, tit. 4. 
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interests in personal property shall be subject to the rules pre- 
scribed in the first chapter of this Act, in relation to future estates 
in land.” 

The revisers, apparently, had no intention to change by this 
legislation the fundamentals of the common-law rule against per- 
petuities.** What they proposed doing was to shorten the common- 
law period of “lives in being and twenty-one years” to “two lives in 
being and a period of actual infancy.” They say, “The difference 
between the preceding sections and the existing law, consists in the 
following particulars: (1) Alienation can not be protracted by 
means of mere nominees unconnected with the estate, beyond the 
period of two lives. (2) No more than two successive estates for 
life can be created. (3) The period of twenty-one years, after a 
life or lives in being, is no longer allowed as an absolute term; 
but the rule is restored to its original object, by being confined to 
the case of actual infancy, which is directly provided for by render- 
ing the disposition defeasible, and allowing another to be substituted 
during that period. 


“Tt is presumed that no argument need be advanced in favor of 
restricting, at least to the extent here proposed, the power of creat- 
ing perpetuities. It is perhaps a more doubtful question, whether 
the genius of our government and the state of our society, do not 
require that the right of suspending alienation should be still further 
reduced.”** 

What the revisers were undoubtedly attempting to do was to 
state the common-law rule except that the period permitted was 
shortened. But the common-law rule was and is a rule against the 
remoteness of vesting of future interests. It is designed to prevent 
undue interference with the use and disposition of property by those 
having present interests by subjecting them indefinitely to the hazard 
of losing the property by the taking effect of future interests over 
which they have no control. That the future interest is in itself 
alienable is immaterial since the objection to it is based upon the 
effect its existence has upon the owner of the present estate, and 





*See Rundell, SUSPENSION OF THE ABSOLUTE PoWER OF ALIENATION, 19 MICHIGAN 
Law Review 235, 242-244. 

43 R.S., 2nd ed., p. 572. They add, “It is proper to observe that these sec- 
tions agree in some respects with the propositions contained in the recent work 
of Mr. Humphreys on the law of real property in England.” 
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that effect depends not upon the fact that the owner of the future 
interest can or can not alienate, but upon the fact that the owner 
of the present estate can not destroy it.*® 

But unfortunately the courts have interpreted the statutes to 
mean that the power of alienation is suspended only when all those 
having interests can not unitedly convey. An alienable future inter- 
est it is held, does not come within the prohibition of the statute.* 
Since expectant estates are made generally alienable by the statutes, 
this left among future interests no scope for the operation of the 
statute against suspension of the power of alienation except where 
the future interest is inalienable because limited to a person not yet 
in existence or, at least, not yet determined.** So far as future 
interests are concerned then, the statutes, though much more exact- 
ing than the common-law rule, where they apply, are much narrower 
in their application. 

But the statutes, in practice, are applied much more frequently 
to present interests than to future interests. When it is recalled 
that the common-law rule did not apply at all to such interests and 
that the statute begins by saying: “Every future estate shall be 
void in its creation which shall suspend the absolute power of 
alienation for a longer period than is prescribed in this Article” 
it becomes an interesting inquiry as to how this has occurred. 

To understand how it has occurred necessitates referring to the 
revisers’ scheme of trusts. They proposed doing what the Statute 
of Uses failed to accomplish, that is, abolish passive trusts, by 
causing the legal title to pass in all cases to the beneficiaries of such 
trusts.** They further proposed to permit only a limited number 
of active trusts. These were as follows :*° 

“Sec. 55. Express trusts may be created, for any or either of 
the following purposes : 

1. To sell land for the benefit of creditors. 





*Rundell, CoNCENTRATION VERSUS DISTRIBUTION OF THE POWER OF ALIENATION, 
2 Wisconsin Law Review 449, 453. 

*Graham v. Graham, 49 Misc. (N.Y.) 4, 97 N.Y. Suppl. 779; Becker v. Chester, 
115 Wis. 90, 91 N.W. 87; Buck v. Walker, 115 Minn. 239, 132 N.W. 205; Mineral 
Land Investment Co. v. Bishop Iron Co., 134 Minn. 412, 159 N.W. 966; Fitz- 
gerald v. City of Big Rapids, 123 Mich. 281, 82 N.W. 56. 

“Fraser, SUSPENSION OF THE POWER OF ALIENATION, 8 MINNESOTA Law RevIEW 
295, 297. 

*R.S., pt. 2, c. 1, art. 2, sec. 47. 

*R.S. pt. 2, c. 1, tit. 2, art. 2. 
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2. To sell, mortgage or lease lands, for the benefit of legatees, 
or for the purpose of satisfying any charge thereon. 

3. To receive the rents and profits of lands, and apply them to 
the education and support, or either, of any person, during the life 
of such person, or for any shorter term, subject to the rules pre- 
scribed in the first Article of this Title. 

4. To receive the rents and profits of lands, and to accumulate 
the same, for the purposes and within the limits prescribed in the 
first Article of this Titie.” 

Under the last two subdivisions quoted, the trust is “to receive 
the rents and profits of lands.” The trust to accumulate under 
subdivision 4 is, under the limits prescribed, necessarily a trust to 
accumulate for the benefit of infants. The trust to apply under 
subdivision 3, though eventually held to be not necessarily for the 
benefit of incompetents,*® was clearly expected by the revisers to be, 
ordinarily at least, created only for the benefit of such persons.“ 
With this thought in mind they provided :* 

“Sec. 63. No person beneficially interested in a trust for the 
receipt of the rents and profits of lands, can assign or in any man- 
ner dispose of such interest; ... .” 

The effect of this section was to make of all trusts for the receipt 
of rents and profits of lands what are now commonly called “spend- 
thrift trusts.” The section quoted does not merely permit the 
creation of “spendthrift trusts” to receive the rents and profits of 
lands, but does not permit the creator of a trust to receive the rents 


‘and profits of land to create anything but a “spendthrift trust.” It 


allows no option to him.“ While “spendthrift trusts” for persons 
who are legally or actually incompetent are probably unobjectionable, 
there are serious objections of policy to permitting their creation for 
the benefit of persons who are neither, and there can be no excuse 
for requiring their creation. 

In addition to the prohibition against alienation by the beneficiary 





“Leggett v. Perkins, 2 N.Y. 297. 

“They say, in their notes, “and where the trust is to receive the rents and 
profits of lands, and to apply them to the education of a minor, the separate use 
of a married woman, or the support of a lunatic or spendthrift, (the general 
objects of trusts of this description). .... ” 3 B.S., 2nd ed., p. 585. 

“R.S., pt. 2, c. 1, tit. 2, art 2. 

#19 MicHi1GAN Law Review 235, 248. 
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of a trust to receive the rents and profits of lands, the statutes fur- 
ther provided :** 

“Sec. 64. Where the trust shall be expressed in the instrument 
creating the estate, every sale, conveyance or other act of the trus- 
tees, in contravention of the trust, shall be absolutely void.” 

If no power of sale is given to the trustee, it can be seen that 
where there is a trust to receive the rents and profits of lands, there 
can not be a conveyance by all having interests. Neither beneficiary 
nor trustee, singly or together, can convey. If the courts hold that 
if all having interest can convey, there can be no violation of the 
statute against perpetuities, the question naturally follows as to 
what they will hold where all having interests can not convey. It 
might be expected that since the common-law rule applied only to 
future interests, and since the statute expressly refers to future 
estates, the-courts would hold that the statute had no application 
at all to present interests; and, even if it should be held to apply 
to present interests, that it did not apply to interests the inalienability 
of which was due to legislative action rather than to the act of the 
creator of the estate. 

But the courts did not do this. They held that the statutes applied 
to present as well as to future interests, and, contrary to the argu- 
ments of the revisers, appearing as counsel, that they applied to 
these trusts made inalienable by legislative action, and further, that 
where one of these inalienable trusts might endure for a longer time 
than permitted by the statute the trust was void in its entirety.*®° 

Whether or not the courts were right in their interpretation the 
result is indefensible. The common-law rule against perpetuities 
renders invalid the future interests which come within its prohibi- 
tion. But this is not because the future interests are in themselves 
objectionable, but because of the effect they have on the present 
interest. The common-law rules against restraints on alienation 
frequently operate in the same way. That is, they render invalid 
future interests which violate the rules, but invariabily this is 
because such interests interfere with the alienation of some prior 
interest. The common-law rules against perpetuities and restraints 
on alienation never destroyed an interest because it was itself inalien- 





“R.S., pt. 2, c. 1, tit. 2, art 2. 
#19 MicuiGgAN Law Review 235, 248-251. 
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able. If the inalienability in such case contravened any provision 
of the common-law rules, the rules simply refused to recognize the 
restriction and declared the interest inalienable. It would certainly 
be absurd to destroy an interest because inalienable when the objec- 
tion can be obviated so easily. 

But where inalienability is imposed by legislative action, the courts 
can hardly defy the legislative mandate. In the case most nearly 
parallel to the “spendthrift trusts” of the New York statutes, the 
estate tail, which was declared inalienable by act of Parliament, they 
evaded the act by the use of fictions which they did not permit to 
be disputed. Our courts have no such avenues of escape. The use 
of fictions such as enabled the English courts to repeal in effect an 
act of the English Parliament would not now be tolerated. 

Accordingly when the courts were confronted with the question 
as to whether the statute against suspension of the power of aliena- 
tion applied to these legislative “spendthrift trusts” they had to take 
the position that the statute did not apply to such trusts or to hold 
that if the trust was so created that it might endure for a longer 
time than the statutory period it was void. They took, as stated 
before, the latter alternative. 

The result is most incongruous. The inalienability of the trust 
atixs from a desire to protect the beneficiary of a trust from the 
eects of his own improvidence. But, by the application of the 
statute against perpetuities to the trust, the very protection given to 
the veneficiary may be the effect of destroying the trust enirely and 
. leavuug the beneficiary without an interest with which to be improvi- 
dem. This, if not an absurd method of dealing with the problem 
presc.ited by the inalienable trust, is certainly not a wise one. The 
proper thing of course to do in the case of inalienable trusts, if the 
inahenability is believed to contravene any principle of public policy, 
is not to declare there is no trust, but to declare that the trust is 
alienable. 

Trusts to receive the rents and profits of lands are not however, 
in all cases, inalienable. While the beneficiary can not be given the 
power of alienation, there is no prohibition against the giving of a 
power of alienation to the trustee. While the trustee is forbidden 
to alienate in contravention of the trust, there is no prohiition against 
his alienating in accordance with the terms of the trust. 

If the trustee has the power to alienate, it would seem at first 
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glance that there can be no violation of the statute since all having 
interest can convey. But suppose that the trustee’s power of aliena- 
tion consists only in a power to exchange for other lands to be held 
on the same trusts. In such case there is no specific piece of land 
which is inalienable. It is true that there exists an inalienable 
equitable interest in the beneficiary. But this interest is only an 
interest in the property the trustee has for the time being, and can 
at the option of the trustee be shifted from one piece of property 
to another. Since there is no specific piece of property kept out of 
the channels of commerce, and, since the inalienability of the bene- 
ficiary’s interest is given for his protection, it is difficult to see even 
on fullest reflection why such a trust should be void because it may 
endure for a longer time than the statutory period. But the courts 
have held that a trust of this kind comes within the operation of the 
statute.**, 


Suppose, however, that the power of alienation given to the 
trustee enables him to sell for cash or to exchange for perusal 
property in other forms. The Revisers of the New York Statutes 
proposed no limitation on the creation of trusts in personal property. 
After the adoption of the Revised Statutes persons creating trusts 
were left as before to create such trusts in personal property as 
they pleased free from any legislative restriction upon their aliena- 
tion. Accordingly in the case of a power in the trustee to convert 
a trust to receive the rents and profits of lands into a trust in per- 
sonal property one might expect, at least in the absence of an express 
prohibition by the creator of the trust on alienation by the bene- 
ficiary, that it would be held that the beneficiary could alienate his 
interest.*” 

But the courts held that the statutes, by limiting the suspension 
of the absolute ownership of personal property and by providing that 
in other respects limitations of future or contingent interests in 
personal property should be subject to the rules prescribed in rela- 
tion to future estates in land, indicated a general desire to assimilate 





“Becker v. Chester, 115 Wis. 90, 115, 91 N.W. 87, 96. 
Ford v. Ford, 70 Wis. 19, 59, 33 N.W. 188, 201. 

“See the opinion of Cowen, J. in Kane v. Gott, 24 Wend. 641, 659; the argu- 
ment of Charles O’Conor in Arnold v. Gilbert, 3 Sandf. Ch. 531, 551, and in Harris 
v. Clark, 7 N.Y. 242, 252, and the dissenting opinion of Denio, Ch. J. in Graff 
v. Bonnett, 31 N.Y. 9, 15. 
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to the rules relating to land the rules relating to personal property 
and therefore, though there was no specific provision so providing, 
that the interest of a beneficiary of a trust to receive the income 
of personal property, by analogy to the beneficiary of a trust to 
receive the rents and profits of land, was inalienable.** And, follow- 
ing the same analogy, they held that a power in the trustee to alienate 
the trust property did not make the trust alienable, if he had merely 
the power to substitute other personal property for it.*® 

It follows from the holdings with respect to real property and 
personal property respectively that a mere power in the trustee to 
convert one into the other does not obviate a suspension of the 
power of alienation. The only power given to a trustee which will 
obviate that is a power, not merely to alienate the trust property, 
but to terminate the trust itself. Accordingly, under the New York 
Revised Statutes, a trust to receive the income of real or personal 
property, with full power in the trustee to convey the trust property, 
with no specific piece of property kept out of the channels of com- 
merce for a moment, with the only limitation on alienation one 
imposed by legislative act, or judicial decision based on legislative 
policy, may be held void because it may exist and remain indestruct- 
ible for a period longer than permitted by the statutes for the sus- 
pension of the power of alienation.*° 

With the foregoing interpretation and application of the statute 
against suspension of the power of alienation, there is no occasion 
to wonder at the fact that the number of cases under the statute 
has been enormous and that most of them have dealt with the 





“Home v. Van Schaick, 7 Paige’s Ch. 221; Gott v. Cook, 7 Paige’s Ch. 521; Graff 
v. Bonnett, 31 N.Y. 9; Williams v. Thorn, 70 N.Y. 270. The rule laid down by 
these cases is now expressly enacted. Sec. 15 of the Personal Property Laws. 
See Fowler, Personat Property Law or New York, 2nd ed., pp. 85-90. 

“See Brewer v. Brewer, 11 Hun. 147; Allen v. Allen, 149 N.Y. 280. 

*The proposed Civil Code of New York, commonly called the Field Code, 
contains the following section: “Sec. 228. The suspension of all power to 
alienate the subject of a trust, other than a power to exchange it for other 
property to be held upon the same trust, or to sell it and reinvest the proceeds 
to be held upon the same trust, is a suspension of the power of alienation, within 
the meaning of section 201.” The Code Commissioners say in their note to the 
section, “This section, though not in the Revised Statutes, is simply declaratory 
of the existing law.” 
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application of the statute to present interests in the form of trusts. 
Professor Gray very justly says that it is more difficult to draw a 
valid will in New York than any other place in the world.” 

The New York Revised Statutes with respect to Estates, Trusts, 
and Powers were adopted almost verbatim by Michigan, Wisconsin, 
and Minnesota in the order named; by Michigan, of course, directly 
from New York, by Wisconsin from Michigan, and by Minnesota 
probably from Wisconsin. 

One very significant change was made however. In the section 
on permitted active trusts was added this provision: 

“For the beneficial interests of any person or persons, when such 
trust is fully expressed and clearly defined upon the face of the 
instrument creating it..... — 

This provision constitutes a reversal of the entire policy of the 
New York revisers. All of the trusts permitted by the New York 
Revised Statutes are included, and might well not have been speci- 
fically provided for. Under this broad authorization, it is clearly 
impossible to argue that it was intended that trusts for the receipt 
of the rents and profits of land should be for the benefit of incompet- 
ents only. Still the provision of the New York Revised Statutes 
with respect to the inalienability of the beneficiaries was retained.** 
But this provision acquires a broader application than it had under 
the revisers’ scheme. That scheme authorized active trusts to re- 
ceive the rents and profits of land and to apply to the use of the 
beneficiary during the life of the beneficiary or for a shorter period, 
or to accumulate during the minority of the beneficiary. But under 
the provision quoted an active trust in fee simple to receive the rents 
and profits of land is clearly permitted. Yet under the New York 
decisions, if applicable, such a trust would clearly be void unless 





=In no civilized country is the making of a will so delicate an operation, 
and so likely to fail of success, as in New York.” Gray, RULE AGAINST PERPETU- 
1T1es, 3d ed., sec. 750. 

®Mich Comp. Laws. Ch. 221, sec. 11 (5); Wis. Stats. of 1925, sec. 231.11(5); 
Gen. Stats. of Minn. sec. 6710 (6). See history of the Minnesota Statute, Fraser, 
SUSPENSION OF THE PowER OF ALIENATION, 9 MINNESOTA Law Review 314, 316-319. 
S8Wis. Stats. of 1925, sec. 231.19. 
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a power to terminate the trust exercisable within the statutory period 
is given. 

In determining the applicability of New York decisions, another 
significant change in the adoption of the New York Statutes by the 
states named must be noted. The sections containing a prohibition 
against a suspension of the absolute ownership of personal property 
and providing for the application of the rules relating to future 
estates in land to future and contingent interests in personal property 
were not adopted. There is, therefore, no statutory rule against 
perpetuities in personal property in these states.°* Is the common- 
law rule still in force with respect to such property? It would seem 
that in the absence of the adoption of a statutory rule and in the 
absence of a specific repeal of the common-law rule, such rule would 
contintte in force as a part of the common law. This was held in 
Michigan.** But in Wisconsin it was declared that the establishment 
of a rule with respect to real property without including a rule as 
to personal property constituted a legislative abolition of the com- 
mon-law rule, and a declaration that there should be no rule against 
perpetuities in personal property.*® The very lack of logical justi- 
fication for this view seems to show an absence of hostility to per- 
petuities, if not a partiality to them. 

In personal property then, no future interest, no trust, no inter- 
est of any kind can be held void because it creates or constitutes 
a perpetuity. Such a situation may seem to possess elements of 
danger in that some great holder of property may tie it up through 
remote generations. But legislation to prevent this might seem 
properly to wait until indications of such danger appear, since it 
is hardly likely that irremediable harm will concur with the first 
indication of danger. 

So far as the cases go there has been little indication of danger 
from perpetuities of personal property. On the other hand, there 
is evidence that the perpetuity statute is unnecessarily severe. This 





4See, however, as to Minnesota, Fraser, SUSPENSION OF THE Power OF ALIEN- 
ATION, 9 MinNeEsoTa Law Review 327-339. 

Goddard, Perpetuity STaTuTES, 22 MicHiGAN Law Review 95, Toms v. Wil- 
liams, 41 Mich. 552, 2 N.W. 814; Palms v. Palms, 68 Mich. 355, 36 N.W. 419; 
Michigan Trust Co. v. Baker, 226 Mich. 72, 196 N.W. 976. 

Becker v. Chester, 115 Wis. 90, 91 N.W. 87; Dodge v. Williams, 46 Wis. 70, 
1 N.W. 92, 50 N.W. 1103. See Trottman, Perrperuitres UNpER THE W2:SCONSIN 
Statutes, 2 Wisconsin Law Review 14, 32. Goddard, Perpuity Statutes, 22 
MicHicaAN Law Review 95, 102. 
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may be seen very clearly in the treatment by the courts of the ques- 
tion of equitable conversion. 

The New York Statute against suspension of the absolute power 
of alienation of land was originally adopted verbatim in the three 
states referred to above. Wisconsin eventually included in the 
period permitted a term in gross of twenty-one years,’ but probably 
through misapprehension of the statutory rule, instead of substitut- 
ing it for the period of infancy permitted by the statute sandwiched 
it in between the period of two lives in being and the period of 
infancy. So the total period is now two lives in being and twenty- 
one years®® plus a possible period of infancy.*® 

Except for this addition to the period of permissible suspension, 
the rules in Wisconsin relating to the suspension of the power of 
alienation of real property are the same as those of New York. 
No alienable. interest at however remote a period it may vest is 
objectionable on the ground of perpetuity. Any inalienable interest 
which may remain inalienable for a period longer than permitted by 
the statute for the suspension of the power of alienation is void. 

In the case of trusts to receive the rents and profits of land such 
trusts are void, in case no power of alienation is given to the trustee, 
if they may endure for a period longer than that permitted by the 
statute. If a power is given to the trustee to exchange the lands 
held in trust for other lands, but no other power of alienation is 
given, the same is true. 

But suppose that a trustee, though given no power to terminate 
the trust, is given such power of alienation as enables him to ex- 
change the land held in trust for personal property? 

It might seem that where such power is discretionary merely, that 
the rule against perpetuities in real property would still apply. This 
has been held to be the case in Michigan." 





By amendment in 1887. Wis. Ann. Sec. 2039. The amendment was probably 
passed as a result of DeWolf v. Lawson, 61 Wis. 469, 21 N.W. 615 in which it 


was held that a trust in real property, the income to be paid to trustees of two 
churches of twenty years, and then to be sold, was void. 

BW.S. of 1925, sec. 230.15. 

*W.S. of 1925, sec. 230.16 

“Danforth v. Oshkosh, 119 Wis. 262, 97 N.W. 258. 

Becker v. Chester, 115 Wis. 90, 91 N.W. 87; 

DeWolf v. Lawson, 61 Wis. 469, 21 N.W. 615. 

“Supra n. 46 

®&Grand Rapids Trust Co. v. Herbst, 220 Mich. 321, 190 N.W. 250. See Goddard, 
Perpetuity STaTuTes, 22 MicnicgaAN Law Review 95. 
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But in Wisconsin it has been held that such a power makes ap- 
plicable the rule with respect to personal property.®* Since there 
was, before the recent legislation to be later discussed, no rule 
against perpetuities in personal property, this doctrine as to equitable 
conversion so-called, would seem to indicate a feeling on the part 
of the court that as between the statutory rule against suspension 
of the power of alienation, and no rule at all, the latter is prefer- 
able.** 

But the legislature in its last session decreed in favor of the 
statutory rule. It‘did this by adding to Section 230.14 of the 
Statutes, which formerly was identical, in effect, with the Section 
14 of the New York Revised Statutes, the following provision: 
“Limitations of future or contingent interests in personal property 
are subject to the rules prescribed in relation to future estates in 
real property, provided, however, that this limitation upon interests 
in personal property shall not apply to any instrument which shall 
have taken effect prior to July, 1925.” 

This provision is obviously taken from Section 2, p. 773 of 
Volume I of the New York Revised Statutes.°° The New York 
Statutes had provided, as already stated, that the absolute ownership 
of personal property should not be suspended for more than two 
lives in being,®* no provision being made for any possible minority. 
They then provided that, “in all other respects,” limitations of future 
or contingent interests in personal propery should be subject to the 
rules prescribed in relation to future estates in land. The omission 
of the section relating to the suspension of the absolute ownership 
of personal property and the adoption of the following section of 
the New York Statutes with the omission of the words “in all other 
respects” makes it clear that our statute with respect to the suspen- 





®Becker v. Chester, 115 Wis. 90, 110-116, 91 N.W. 87 

“No “equitable conversion” is produced ordinarily without a mandafory di- 
rection to convey. Where the direction is merely discretionary, the property, 
in the case of a trust of real property, retains its original character for purposes 
other than the application of the statute against suspension of the power of 
alienation until] actual conveyance. Becker v. Chester, 115 Wis. 90, 116-118, 91 
N.W. 87. Pomeroy, Equity JurisprupENCE, 3d ed., sec. 1160. 

“Now a part of Sec. 11 of the Personal Property Law of the State of New 
York. 

In the Revised Statutes this and the provision referred to below were in 
separate sections. In the present Personal Property Law they are both placed 
in one section. 
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sion of the absolute power of alienation of interests in land now 
applies to limitations of future or contingent interests in personal 
property. 

Even under the New York Statute the rule as to real property 
was more liberal than the rule with respect to personal property 
because it provided for a possible period of infancy, and by the 
addition of the gross period of twenty-one years, the rule here is 
still more liberal. But the period of two lives in being instead of the 
common-law period of lives in being seems unnecessarily restricted.” 
Under it a man who dies leaving more than two children living can 
not make a testamentary gift in favor of all of his grandchildren 
as the complete membership of the class can not be determined 
within the period of two lives in being. A rule which prevents a 
man from devising his property to his grandchildren seems an 
arbitrary interference with a testator’s power of disposition. If, 
therefore, a rule against perpetuities is to be adopted with respect 
to personal property, it is believed that the period of “lives in being” 
1s much to be preferred to the period of “two lives in being.” More- 
over, the rule, if adopted, should be made unequivocally, a rule 
against remoteness of vesting rather than a rule against the creation 
of inalienable interests. 

There is, in the first place, no good reason for exempting alien- 
able future interests from the operation of a rule which applies to 
inalienable future interests. Under the common-law rules against 
restraints on alienation many future interests are void even though 
alienable. If land is given to A in fee, with a proviso that if A 
attempts to alienate the land, it shall go to B, the gift to B is void 
as an improper restraint on the alienation of A’s fee. Yet B could 
undoubtedly convey his interest and A and B could together convey 
an absolute fee in possession. The point is that though they can, 
they probably will not because of the difficulty in determining the 
relative value of their respective interests. 

Also, it should be made clear that any rule adopted applies to all 
future interests. The most obvious need for a rule against perpetui- 
ties that has come under the observation of the writer has been in 
the case of gifts of property upon condition that it be used for a 
certain purpose. This is particularly true in the case of gifts of land 





*See Gray, Rute AGAINST PerpetTuities, 3d ed., sec. 749. 
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for charitable purposes. A very considerable number of cases have 
come under the observation of the writer where land has been given 
to a municipality upon condition that it be used for a specific pur- 
pose only. Under our law of equal descent the right of the donor 
to enforce a breach of the condition may devolve, in a relatively 
short time, upon a large number of heirs, widely separated both in 
geographical location and mental attitude. If the original purpose 
of the gift proves, through change in conditions or otherwise, im- 
practicable, or if another use of the property proves more desirable, 
even from the probable viewpoint of the donor, the municipality 
experiences serious difficulty in procuring an assent to such changed 
use from the heirs because it may be difficult, in the first instance, to 
locate them, and, when located, they may prove and often do prove 
unsympathetic to the original purpose of the gift, and even if not 
actually hostile to the gift itself, it may be difficult to get them to 
come to an agreement to permit the substituted use. As a conse- 
quence, in a very considerable number of cases, no use is made of 
the property at all. Though the problem is not so acute in the case 
of personal property, it is believed that even in the case of such 
property all future interests whether alienable or inalienable, should 
be subject to the same rule. 


In the second place there is no necessity or justification for a 
statutory rule against perpetuities which applies to present interests. 
It is doubted that such interests should ever be made inalienable by 
statute, but if so made inalienable, the proper course is to limit the 
time during which the inalienability shall endure. If the creation 
of inalienable interests by private act is to be permitted, as it is 
permitted in many American jurisdictions in the form of “spend- 
thrift trusts” a similar course should be followed either by legislative 
or by judicial action. 


Does the amendment, which clearly makes the statutory rule 
against suspension of the power of alienation applicable to personal 
property, make it applicable to present interests in personal prop- 
erty? The amendment refers only to limitations of “future or 
contingent interests in personal property.” Taken literaily, it has 
no application to present interests at all. The New York Statutes 
provided that the “absolute ownership of personal property shall not 
be suspended by any limitation or condition whatever” for longer 
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than a specific period. Then that, “in all other respects, limitations 
of future or contingent interests in personal property,” shall be 
subject to the rules prescribed in relation to real property. 

It may be argued that the provision with respect to suspension 
of the absolute ownership of personal property was broad enough 
to apply to present as well as to future interests in personal property 
and that only future interests in personal property were made sub- 
ject to the rules applicable to real property; that, therefore, when 
the provision with respect to suspension of the absolute ownership 
was omitted in our amendment and the amendment was drawn in 
such a form as to make the statute against suspension of the absolute 
power of alienation of real property applicable to personal property, 
it made it applicable to future interests only. 

The argument makes an assumption with respect to the scope 
of the statute with respect to the suspension of the absolute owner- 
ship of personal property that the present writer believes is un- 
sound. He believes that neither the statute against suspension of 
the absolute power of alienation of real property nor that against 
suspension of the absolute ownership of personal property was 
originally intended to apply to any interests other than future in- 
terests.°* But the construction uniformly adopted with respect to 
both is that they apply to all inalienable interests whether present or 
future. And it seems doubtful, if we assume that the legislature in 
adopting the amendment acted in the light of the history of the 
legislation it was adopting, that it intended to make the application of 
the statute against suspension of the absolute power of alienation 
any narrower with respect to personal property than it had prev- 
iously been held to be in its application to real property. 

If the statute against suspension of the absolute power of aliena- 
tion applies to present as well as to future interests in personal 
property, the next question to consider is whether the adoption of 
the amendment makes the provisions of statutes against alienation 
of a trust to receive the rents and profits of land applicable to similar 
trusts to receive the income of personal property. If so, trusts in 
personal property will in the future be subject to the limitatoins 
which have hitherto applied to trusts of real property only. More- 
over, a power in a trustee to convey which does not involve a power 





®See 19 MicniGaAN Law Review 235, 244, 259. 
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to terminate the trust will no longer save a trust in real property 
from the operation of the satute. Such a result, it is believed, would 
be nothing short of calamitous. 

The statutory “spendthrift trust” was, it is believed, mistaken 
policy when it was adopted. The mistake became apparent when 
it was held that trusts to receive the rents and profits of lands might 
be created for competents as well as incompetents. It becomes still 
clearer when the purpose for which such trusts may be created is 
indefinitely extended as it is under our statute authorizing a trust, 
“for the beneficial interests of any person or persons, when such 
trust is fully expressed and clearly defined upon the face of the 
instrument creating it... .. x 

But, mistaken policy or not, we have incorporated it in our own 
statutes with respect to real property. Does the adoption of the 
statute make it applicable to personal property? No more applicable 
than the similar New York Statutes were, and, equally, no less 
applicable. But the New York Courts have held that the real prop- 
erty statutes were applicable by analogy to personal property in 
view of the general intent indicated by the legislation we have 
adopted in our amendment to assimilate the rules in personal prop- 
erty to those in real property. And there is this to be said, in 
defense of the holding, if you have a single statute or similar statutes 
with respect to perpetuities in real and in personal property, it is a 
little absurd to say that the form the property happens to be in, in 
the hands of the trustee, will determine whether or not the cestui 
can alienate his interest.® 

In view of the holding of the New York Courts prior to the 
adoption by us of the New York Statute with respect to personal 
property our court may find it difficult to avoid following the New 
York rule that the interest of the beneficiary of a trust to receive 
the income of personal property is inalienable. If it does accept 
this rule, it will follow that a power of sale in the trustee will no 





If the question were an original one, I should be of opinion that essentially 
the same rule should obtain as to the inalienability of estates and interests in 
both classes of property, and in the rents and profits and income thereof, as 
otherwise the restrictions imposed upon the enjoyment and transmission of in- 
terests in one class of property, might readily be evaded by a testator by di- 
recting its conversion into the other.” Hogeboom, J. in Graff v. Bonnett, 31 
N.Y. 9, 13. 
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longer free the trust from the application of the rule against sus- 
pension of the power of alienation. 

A further difficulty arises when we come to consider the applica- 
tion under the amendment of the rule against suspension of the 
power of alienation to trusts in personal property. A charitable 
trust is, so far as the beneficial interests are concerned, by its very 
nature, inalienable. 

Though New York held that the Revised Statutes contained no 
authorization for charitable trusts in real property, and, eventually, 
that charitable trusts in property of any kind could not be created,” 
our court held that the system of charitable trusts existed in this 
state, and that charitable trusts in real property were permissible 
under our statutes.’ Still the court held that as to charitable trusts 
in real property the statute against suspension of the power of 
alienation was applicable.** Thereupon the legislature enacted an 
exception to the statute in the following language, “except when 
real estate is given, granted, or devised to a charitable use.”** Does 
the new amendment make the statute against suspension of the 
power of alienation applicable to charitable trusts in personal prop- 
erty? If so, is the exception also made applicable? The proper 
answer would seem to be that if the statute is applicable to trusts 
in personal property at all, it is applicable, exception and all, and, 
accordingly, charitable trusts in personal property come within the 
exception. The answer, however, is hardly as clear as it should be. 

Another question of some difficulty arises with respect to the 
application of the real property statutes to accumulations of the 
income of personal property. It is thought that the statutory rule 
against suspension of the power of alienation is applicable to ac- 
cumulations of income of personal property to the same extent 
that it is applicable to other interests in personal property. The 





Levy v. Levy, 33 N.Y. 97; Bascom v. Albertson, 34 N.Y. 584; Holmes v. Mead, 
52 N.Y. 332; Tilden v. Green, 130 N.Y. 29. Charitable uses were authorized by 
legislative act shortly after the decision in Tilden v. Green, Ch. 701 of the Laws 
of 1893, now sec. 113 of the Real Property Law of New York. 

“Harrington v. Pier, 105 Wis. 485, 82 N.W. 345. See Zollman, DEvELOPMENT oF 
THE CHARITY DocTRINE IN WISCONSIN, 1 Wisconsin Law Review 129. 

"Danforth v. Oshkosh, 119 Wis. 262, 97 N.W. 258. 

Ch. 511 of the Laws of 1905, now contained in sec. 230.15 of the Wis. Stats. 
of 1925. See comment in Maxey v. Oshkosh, 144 Wis. 238, 275; 128 N.W. 899, 
1136, 1137. 
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common-law rule against perpetuities applies to accumulations,”* 
and no reason is perceived why the statutory substitute should not 
apply in the absence of a more specific limitation. In the absence 
of any rule against perpetuities in personal property, it has presum- 
ably been possible for a man to provide that the income of his per- 
sonal property shall be accumulated for a very long time, say a 
hundred years or more, and then the accumulated fund to go to 
some person not to be determined until the end of the period of 
accumulation.*© There is, of course, always danger that some 
eccentric, fascinated by the theoretical possibilities revealed by the 
compound interest tables, will attempt to turn a small gift into a 
great one by accumulations over an extended period to his ultimate 
glorification. This possibility without doubt had its share in the 
enactment of the recent legislation. It is believed that it is no 
longer possible to accumulate the income of personal property for 
longer than the statutory period. 

The further question is whether accumulation can be made for 
so long a period as that, or whether the more specific limitations 
upon the accumulations of the profits of land apply to accumulations 
of the income of personal property. 

Though the common-law rule against perpetuities applied to ac- 
cumulations, it was possible even within the limits of that rule, to 
provide for an extended accumulation. This possibility was seized 
upon by one Peter Thellusson, a wealthy English merchant, some- 
thing more than a hundred years ago, in order to build up a huge 
estate for his descendants. He provided that the income of a large 
sum of money should be accumulated during the lives of his sons, 
grandsons, and the grandsons’ children living at his death, and upon 
the death of the last survivor of the persons named, the entire fund 
to go in three lots to the then living eldest male descendants of his 
three sons. This provision was clearly valid under the rule against 
perpetuities,”® but the possibilities revealed by it led to the enactment 
of what is usually called the Thellusson Act’? making more specific 
limitations on accumulations. 

This act, which was applicable to accumulations of both real and 





“Gray, Rute AGAINST Perpetuities, 3d ed. ch. 20. 
™See Scott v. West, 63 Wis. 529, 576-588, 24 N.W. 161. 
®Thellusson v. Woodford 4 Ves. 227, 11 Ves. 112. 

™39 and 40 Geo. III, c. 98. 




























PERPETUITIES IN PERSONAL PROPERTY 27 


personal property, provided, in general, that accumulations could 
only be directed under the following conditions :"* 

1. During the life or lives of the grantor or grantors. 

2. Or for a term of twenty-one years from the death of the 
grantor, devisor, or testator. 

3. Or during the minority or minorties of any person living 
at the death of the grantor, devisor, or testator. 

4. Or during the minority of any person who, under the in- 
strument directing the accumulation, would be entitled, if of 
full age, to the income directed to be accumulated. 

The revisers having previously limited perpetuities to a shorter 
period than the common-law period proposed to confine accumula- 
tions still more narrowly than they were confined by the Thellusson 
Act. They did this by limiting accumulations according to the last 
alternative of the Thellusson Act.” 

In so limiting accumulations, they did not adopt one provision 
covering both real and personal property, but adopted separate pro- 
visions with respect to each kind of property. Tiese provisions 
were placed, respectively, in the chapters of the Revised Statutes 
which ¢unt:ined the provisions with respect to the suspension of the 
power of alienation of real property*® and the chapter which con- 
tained the provision with regard to the suspension of the absolute 
ownership of personal property.** 

The provision against accumulations of the income of real proper- 
ty read as follows :*? 


“Sec. 37. An accumulation of rents and profits of real estate, for 
the benefit of one or more persons, may be directed by any will or 
deed, sufficient to pass real estate, as follows: 

1. If such accumulations be directed to commence on the crea- 
tion of the estate, out of which the rents and profits are to arise, 
it must be made for the benefit of one or more minors then in 
being, and terminate at the expiration of their minority: 

2. If such accumulation be directed to commence at any time 





See discussion of the Thellusson Act in Gray, RULE aGAINsT Perpetuities, 3d 
ed., Appendix B. 
See notes of the Revisers, 3 R.S., 2nd ed., p. 578 
®*R.S., pt. 2, c. 1. 
R.S., pt. 2, c. 4. 
@R.S., pt. 2, c. 1, tit. 2, art. 1, sec. 37. 
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subsequent to the creation of the estate, out of which the rents and 
profits are to arise, it must be made for the benefit of one or more 
minors then in being, and terminate at the expiration of their mni- 
ority.” 

The provision limiting accumulations in personal property read 
as follows :** 

“Sec. 3. An accumulation of the interest of money, the produce 
of stock or other income or profit arising from personal property, 
may be directed by any instrument sufficient in law to pass such 
personal property as follows: 

1. If the accumulation be directed to commence from the date 
of the instrument, or from the death of the person executing the 
same, such accumulation must be directed to be made for the benefit 
of one or more minors then in being, or in being at such death, and 
to terminate at the expiration of their minority: 

2. If the accumulation be directed to commence at any period 
subsequent to the date of the instrument, or subsequent to the death 
of the person executing such instrument, it must be directed to 
commence within the time allowed in the first section of this Title, 
for the suspension of the absolute ownership of personal property, 
and at some time during the minority of the persons for whose 
benefit it is intended, and must terminate at the expiration of their 
minority.” 

Before proceeding further it may be well to note the extreme 
narrowness of the purposes as well as the shortness of the period 
for which accumulations may be directed. Accumulations may be 
directed only for infants and during their infancy. Such severe 
limitations on accumulations seem hardly justified. Even apologists 
for the New York statutory rule have felt their limitations with 
respect to accumulations to go further than necessary.** 

The Wisconsin Statutes as originally adopted contained the New 
York provisions regulating accumulations of the income of real 
property with the exception of the substitution of the word “chap- 





*R.S., pt. 2, c. 4, tit. 4, sec. 3. 

“Fowler, Reat Property, Laws or THE STATE oF New York, 3d ed., p. 386. 
Mr. Fowler is one of the strongest defenders of the New York rule. See article 
by him, Proressor Gray’s CriTIcisM oF THE RULE AGAINST PERPETUITIES IN NEW 
Yorx, 59 AtsaNy Law Jovrnat 351, same article, Fowler’s PsersonaL Property 
Law or New York, Appendix VI. 
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ter” for “article” to conform to the arrangement of the Wisconsin 
Statutes.** There was added in the revision of 1878 the following 
provision :** 

“3. For the sole benefit of a literary or charitable corporation which 
shall have been organized under the laws of this state, but such ac- 
cumulation must terminate upon the expiration of twenty-one years 
from the time when the same shall be directed to commence.” 

An exception to the statute against suspension of the power of 
alienation was made at the same time in favor of the same classes 
of corporations. But when this exception was extended to include 
charitable trusts, no similar extension of the provision with respect 
to accumulations was made. Accordingly there is no authority under 
which an accumulation can be directed for the benefit of a charitable 
trust. 

Does the adoption of the personal property amendment with the 
adoption of the New York Statutes with respect to the accumula- 
tions of personal property make applicable the statutes against ac- 
cumulations of the income of real property to accumulations of 
personal property ? 

We have seen that the statute was broadly interpreted and given 
a very wide application in New York. Yet it was never applied 
there so as to make the statutory regulations of accumulations of 
real property apply to accumulations of personal property. An ob- 
vious reason for not so applying it is found in the fact of the 
specific statute against accumulations of personal property. The 
existence of this statute with substantially the same provisions as 
the statute against accumulations of real property is some evidence 
that the New York Revisers thought that otherwise accumulations 
of personal property would be without regulation. All in all the 
better opinion would seem to be that accumulations of personal 
property though subject to the general statute against suspension of 
the power of alienation, are not subject to the specific provisions with 
respect to accumulations of personal property. 





*R.S. of 1849, c. 56, s. 37. 

*R.S. of 1878, sec. 2064 (3). There are specific provisions exempting accumu- 
lations for the benefit of the University from the usual limitations with respect 
to accumulations. W.S. of 1925, sec. 20.39 (8) (b). See also as to gift to ceme- 
tery association for the perpetual care of a burial lot. W.S. of 1925, sec. 157.11 


(9) (8). 
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The distinction between real and personal property is deeply drawn 
in our legal system. In many, if not most cases, the distinction is 
founded on historical accident and is unjustifiable on grounds of 
social policy. To the extent to which the distinction is not justifiable 
on grounds of social policy the writer is in sympathy with every 
effort to reduce it. But the distinction has so many ramifications 
that much care and elaboration is necessary in the process of re- 
duction. It is too complicated a process to be accomplished by a 
statute providing broadly that “limitations of future or contingent 
interests in personal property are subject to the rules prescribed in 
relation to future estates in land.” From such legislation confu- 
sion and uncertainty must result. 

The statute is then objectionable in form. It is still worse in 
substance, for it makes general a rule which is bad when applied to 
real property only, but which has hitherto been relatively harmless 
because it did not apply to personal property. The statute makes a 
bad rule universal, and renders its evasion difficult if not impossible.” 


OLIVER S. RUNDELL 
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LANDLORD AND TENANT—CONSTRUCTIVE EVICTION AS BREACH OF IMPLIED 
CovENANT FoR Quiet ENjJoyMENT.—In Hannan v. Harper, —— Wis. —, 
208 N.W. 255, defendant Harper had leased the lower flat of a duplex flat 
building to plaintiff for a term of two years and eleven months. About a 
year before the expiration of the lease, defendant Harper entered into a 
land contract with one Cobeen, also a defendant, for the sale of the premises 
to the latter. Plaintiff alleged that the upper flat was to be used as quarters 
for a college fraternity and that extensive building operations were planned 
to fit the premises for that purpose, all of which would interfere with and 
deprive the plaintiff of the use, occupation, and beneficial enjoyment of the 
premises as a private residence, and prayed for an injunction. A restraining 
order was issued, but was vacated on the trial, and plaintiff appealed. The 
Supreme Court reversed the holding, and held that while no covenant could be 
implied as to the use of the upper flat for residential purposes only; yet the 
intention of defendants, if carried out, would amount to a_ constructive 
eviction and a breach of an implied covenant for quiet enjoyment. The court 
further held that an injunction was the proper remedy to prevent such eviction 
and breach of covenant. 

At common law, a covenant by the lessor for quiet enjoyment was implied 
in every lease. Eldred v. Leahy, 31 Wis. 546. This is still the settled rule in 
Wisconsin in leases not exceeding three years, as Wis. St. 1925, section 235.02, 
which provides that no covenant shall be implied in any conveyance of real 
estate, whether such conveyance contain special covenants or not, has been 
held not to apply to leases not exceeding three years in view of section 235.50, 
which excepts from the term “conveyance”, as used in the chapter, such leases. 
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Koeber v. Somers, 108 Wis. 497, 84 N.W. 991, 52 L. R. A. 512; Goldman v. 
Dieves, 159 Wis. 47, 149 N.W. 713; 2 Wisconsin Law Review, 66. 

Thus a covenant for a quiet enjoyment was implied in the lease in question, 
and the issue is whether or not there was a breach, or a threatened breach, of 
that covenant. The court decides correctly, it seems, that a constructive 
eviction would amount to a breach of the covenant for quiet enjoyment, and 
if plaintiff has a cause of action, and would be entitled to damages at law 
even though he remained in possession, the relief given would be clearly 
proper under the circumstances. It seems a general rule, however, that for 
a constructive eviction, there must be an abandonment of the possession by 
the tenant. Bowder v. Gillis, 132 Minn. 189, 156 N.W. 2; Boreel v. Lawton, 
90 N. Y. 293, 43 Am. Rep. 170; Toy v. Olinger, 173 Wis. 277, 181 N.W. 295, 
20 A. L. R. 1366; 36 C. J. 263; 16 R. C. L. 686. And it is usually said that 
there can be no breach of a covenant for quiet enjoyment in the absence of 
an eviction, actual or constructive. City of New York v. Pike Realty Corp., 
213 N. Y. S. 18; Callahan v. Goldman, 216 Mass. 238, 103 N.E. 689; Durbin 
v. Shenners, 133 Wis. 134, 113 N.W. 421; 1 Tiffany, LANDLorpD AND TENANT, 
528. 

But is is said in 36 C. J. 79, that “while it has been held in many cases 
that an abandonment of the premises by the tenant is an essential element of 
an eviction, it has also been held that acts on the part of the lessor interfering 
with the lessee’s possession or enjoyment of the premises may constitute a 
breach of the covenant for quiet enjoyment, although the lessee does not 
surrender the premises.” And also in 20 A. L. R. 1394, “It would seem clear, 
however, that any conduct on the part of the landlord that would have sup- 
ported a claim of constructive eviction if the tenant had abandoned the 
premises would afford him a ground of complaint available in proper form if 
he retains possession.” Thus while the tenant cannot defend in an action for 
rent while remaining in possession on the ground of acts amounting to an 
eviction, yet there is authority to the effect that he may have relief for breach 
* of covenant. Collins v. Lewis, 53 Minn. 78, 54 N.W. 1056; 19 L. R. A. 822; 
Boyer v. Comm. Bldg. Inv. Co., 110 Iowa 491, 81 N.W. 720; 1 Tiffany, 
LANDLORD AND TENANT, 528. Callahan v. Goldman, supra, contra. 

As to whether the acts threatened would have amounted to a constructive 
eviction, had plaintiff removed from the premises, it is said in 2 Tiffany, 
LANDLORD AND TENANT, 1281, that “the condition on adjoining premises which 
when created by the landlord, may result in an eviction, has been spoken of 
as a ‘nuisance’, and this, it seems, is the proper standard by which to determine 
whether such a condition may so result.” The court in the principal case 
repudiated this test, saying, “The burden of showing that the members of the 
fraternity are undesirable citizens, or that they behave in a boistrous or un- 
seemly manner, or that the fraternity itself constitutes a nuisance, does not 
rest on the plaintiff. He is entitled to relief if it appears that the occupancy 
of the upper flat by this fraternity as its headquarters and club renders the 
lower flat unfit or undesirable as a place of family residence.” 

Tending to support the court in its conclusion that it was not necessary that 
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a nuisance arise to entitle plaintiff to relief, we find: Duff v. Hart, 16 N. Y. S. 
163, where the defendant leased the upper floor of a building for use as a 
florist’s establishment and dwelling. The plaintiff, the lessor, afterwards let 
the lower floor for use as a public laundry. Defendant left, claiming an 
eviction. Held, a good defence to an action for rent, the court citing Denison 
v. Ford, 7 Daly, (N. Y.) 384. In Wade v. Herndl, 127 Wis. 544, 107 N.W. 4, 
5 L. R. A. (N. S.) 855, plaintiff leased to defendant a room for an art studio, 
and then leased the room underneath to an automobile company who conducted 
a garage there. Defendant left, and it was held there was a constructive 
eviction. A similar case is Blaustein v. Pincus, 47 Mont. 202, 131 Pac. 1064, 
where the Wade case was cited favorably. 

In Toy v. Olinger, supra, plaintiff leased a theatre to defendant for three 
years. Due, it was claimed, to inharmonious music in a restaurant next door 
conducted by another tenant, and to the odor of onions escaping from the 
basement of the building into the theatre, the latter proved unprofitable, and 
after considerable delay, the tenant left. In an action for rent up to the 
date of moving out, defendant counterclaimed for an alleged breach of the 
covenant for quiet enjoyment. The court held that defendant had waived any 
rights he might have by the delay and by remaining in possession, and hence 
did not decide whether the acts were sufficient to constitute an eviction. To 
recur to the question of whether there had been a breach of the covenant in 
the principal case, it would seem to follow from the case just cited that a 
surrender would be necessary in order for there to be a breach of the covenant 
for quiet enjoyment. Hence to entitle the plaintiff to relief in the principal 
case, it must be held that an injunction will issue to restrain acts which are 
not a breach at law until acted upon by the lessee. 


Authority seems to be lacking where injunctions were sought to restrain 
constructive evictions as breaches of an implied covenant for quiet enjoyment, 
but it would seem a reasonable extension of the remedy. They have frequently 
been used to protect rights secured under express covenants. Shaft v. Carey, 
107 Wis. 273, 83 N.W. 288; Stahi and Jaeger v. Satenstein, 233 N. Y. 196, 
135 N.E. 242; Hovanian v. Bedessern, 63 Ill. App. 353. In McGann v. 
LaBrecque Co., 90 N. J. E. 526, 107 Atl. 175; and in Lynch v. Union Institute, 
158 Mass. 393, 33 N.E. 603, injunctions were granted to prevent actual 
evictions. 


R. WortH VAUGHAN. 


ELECTION oF REMEDIES—FRAuD.—In Stowe v. Mather, —— Mich. ——, 208 
N.W. 609, the gist of plaintiff’s action was for false and fradulent representa- 
tions whereby plaintiff was induced to buy certain shares of stock from the 
defendant. The declaration was in tort for damages occasioned by the fraud. 
Early in the trial it appeared that counsel for the plaintiff intended trial on 
the theory of recission. The defendant objected, but, over his objection, trial 
was permitted on that theory. There was no claim of mistake or offer to 
amend. On appeal, the Supreme Court held that having elected to proceed 
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on the theory of affirmance of the contract, the plaintiff should have been held 
to trial on that theory. 

The doctrine of election of remedies has been a troublesome one to many 
courts. At common law it was the rule to allow only one remedy for one 
wrong, although there was a choice of several different remedies, 27 L. R. A. 
(N. S.) 176; 20 C. J. 4. This theory underlying the doctrine, although 
severely criticized by many courts and writers, has survived in all of the code 
states. The doctrine of election of remedies is to the effect that where a 
party has a choice of two or more inconsistent remedies, an election of one 
with full knowledge of the facts precludes subsequent recourse to the other; 
City of Larned v. Jordan, 55 Kan. 124, 39 Pac. 1030; Rowell v. Smith, 123 
Wis. 510, 102 N. W. 1. 

A number of courts have stated that the real basis of a binding election is 
estoppel; Kallberg v. Newberry, 43 N. D. 521, 170 N.W. 113. The doctrine 
differs from that of estoppel, however, in that the party invoking it need not 
show that he will suffer any material disadvantage unless the other be required 
to abide by his decision; In re Pederson’s Estate, 97 Minn. 491, 106 N.W. 958. 
As is said in Terry v. Munger, 24 N.E. 272, “Where it becomes necessary to 
choose between inconsistent rights and remedies, the election will be final, and 
cannot be reconsidered, even when no injury has been done by the choice, or 
would result from setting it aside.” 

It is commonly said that any decisive act of a party with full knowledge of 
his rights and of the facts, indicating an intent to pursue one remedy rather 
than the other, determines his election; 20 C. J. 19; Fox v. Wilkinson, 133 
Wis. 337, 14 L. R. A. (N. S.) 1117, 113 N.W. 669. Clearly, of course, the 
prosecution of an action to judgment is such a decisive act, and the majority 
view seems to be that the mere commencement of an action, in the absence 
of mistake, is sufficient; United States v. Oregon Lbr. Co., 260 U. S. 290, 43 
S. Ct. Rep. 100; Mintz v. Jacob, 163 Mich. 280, 128 N.W. 211; Ludington v. 
Patton, 111 Wis. 208, 86 N.W. 571. In a number of states, however, the 
courts, recognizing the harshness of the doctrine, have stated that the prosecu- 
tion of one remedy must either be pending, or have been prosecuted to final 
determination to bar or exclude another remedy for the same wrong; Tracy 
v. Aldrich, —— Mo. ——, 236 S.W. 347; Freeman y. Fehr, 132 Minn. 384, 
157 N.W. 587; Fast v. Judy, —— Ind. ——, 147 N.E. 728. See also the 
dissenting opinion of Justice Brandeis in United States v. Oregon Lbr. Co., 
supra. 

To come within this doctrine, the party must actually have at hand two or 
more inconsistent remedies; Black v. Miller, 75 Mich. 323, 42 N.W. 837; 
Turner v. Grimes, 75 Neb. 412, 106 N.W. 465. By inconsistent, we mean that 
the assertion of one remedy involves the negation or repudiation of the other. 
So where the remedies are not inconsistent but alternative, there is no election 
until one has been prosecuted to judgment unless the plaintiff has gained some 
advantage or the defendant suffcred some disadvantage from the institution of 
the suit; Humiston, Keeling & Co. v. Bridgman, 195 Mich. 82, 161 N.W. 582. 
So also if a person pursues a cause of action which he erroneously supposes 
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he has and is defeated because of that error, he is not thereby precluded from 
suing over upon the proper cause of action; Fuller-Warren Co. v. Harter, 110 
Wis. 80, 85 N.W. 698. 

To constitute a binding election, there must exist a knowledge of the facts 
upon which the inconsistent remedies may be founded; Wells v. Robinson, 13 
Cal. 133; Roney v. Halvorsen Co. 29 N. D. 13, 149 N.W. 688. So if a party 
elects to pursue a certain remedy through mistake of the facts, he is not 
precluded, after the action is dismissed, from pursuing another remedy; Gibbs 
v. Jones, 46 Ill. 319. It seems that the courts are very loth to use the doctrine 
of election of remedies and often times seek their way out by stating there 
was a mistake of fact or remedy. 

The doctrine is most commonly invoked in case of fraud, as in the principal 
case. Where a party is induced to enter into a contract through fraudulent 
misrepresentations, he may restore what he has received and rescind the con- 
tract in toto or retain the property and sue for damages sustained through 
the fraud; Stowe v. Mather, —— Mich. ——, 208 N.W. 609; Cotzhausen v. 
Simon, 47 Wis. 103, 1 N.W. 473; Smeesters v. Schroeders, 123 Wis. 116, 101 
N.W. 363. Such remedies clearly are inconsistent and a party cannot pursue 
all of them. It was held in Turner Lbr. Co. v. Lacey, 199 App. Div. 584, 
191 N. Y. S. 774, that counts embracing both remedies cannot be united in the 
same complaint. A contrary result was reached in Glover v. Radford, 120 
Mich. 542, 79 N.W. 803. 

In those states where the mere bringing of an action constitutes an election 
it would appear that the plaintiff could not amend his complaint so as to 
change an action for damages into one for recission; Remertson v. Struthers, 
—lIowa ——, 207 N.W. 247; Davis v. Schmidt, 126 Wis. 461, 106 N.W. 119. 
Of course in those jurisdictions where the mere commencement of an action 
does not constitute an election, it is within the discretion of the trial court 
to grant an amendment to the complaint and to permit the action to proceed as 
one for recission; Gunderson v. Halvorsen, 140 Minn. 292, 168 N.W. 8. 

Many courts allow the complaint to be amended from that of recission to 
damages, apparently on the theory that the plaintiff mistook his remedy. So 
in Remertson v. Struthers, —— lowa ——, 207 N.W. 247, the complaint was 
first for recission and was later amended to make it for damages. This was 
allowed, the court saying that an action for damages with full knowledge of 
the facts would estop the plaintiff from thereafter attempting to rescind, for 
it would be an election of remedies. But where he attempts to rescind, and 
fails to establish the fact that he rescinded and so fails to secure relief, he 
is not estopped to recover damages. This is true because he had no remedy 
by recission. In Annis v. Reiser, 209 Mich. 512, 177 N.W. 212, the declaration 
was drawn on the theory of recission and afterwards was amended to conform 
to the theory of damages. The court apparently not paying much attention to 
the doctrine, held this was no error. 

The last Wisconsin case on the subject is Mueller v. Michels, 184 Wis. 324, 
199 N.W. 380. In that case the plaintiffs alleged two causes of action in 
their complaint, one in equity for recission and the other at law for damages 
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due to fraud. Before the introduction of any evidence, defendant’s counsel 
moved that the plaintiffs be required to elect upon what cause of action they 
desired to rest their case. The plaintiffs then elected that of equitable recission 
and trial proceeded on that theory. Equitable relief was denied due to plain- 
tiffs’ laches, and the plaintiffs then asked that damages be awarded them. 
The court—decision reported in 197 N.W. 201—citing a long list of Wisconsin 
cases, held that when plaintiffs elected to stand upon recission with fuil 
knowledge of the facts, equity could not award damages upon denial of 
equitable relief because of the rule that one who elects one of two inconsistent 
remedies must abide by his decision. The court stated that to hold otherwise 
would result in the doctrine of election of remedies losing its force and becom- 
ing a mere sham. ; 


Upon rehearing, the court reversed its previous decision and allowed 
damages in accordance with McLennan v. Church, 163 Wis. 411, 158 N.W. 73, 
under the principle that where an action in equity is commenced in good faith, 
and the relief prayed is impracticable, the court will retain jurisdiction for 
the purpose of doing justice between the parties. In order to reach this 
decision it was necessary for the court to show that the remedies of equitable 
recission and of damages were not inconsistent, because the principle laid 
down in McLennan v. Church was not intended to abrogate in any way the 
doctrine of election of remedies. So the court stated that plaintiffs had three 
remedies: First, legal recission; second, equitable recission; third, an action 
at law for damages. The remedies of legal recission and of damages are 
inconsistent, because one proceeds upon the theory of the disaffirmance of the 
contract, and the other upon the theory of affirmance. In legal recission, the 
defrauded party rescinds and then proceeds upon the theory of a contract al- 
ready avoided for fraud. The court goes on to state that in an action for 
equitable recission, the party himself does not rescind, but the appeal to the 
court is an application for the court to rescind the contract upon the theory 
‘ that the jurisdiction of equity is needed to accomplish that end and to give 
such incidental relief as the plaintiff may be entitled to. Under such cir- 
cumstances, if equity finds recission impracticable for any reason, it will grant 
relief by way of damages. 


It is submitted that the court reached the correct conclusion, but that the 
case does not involve inconsistent remedies. It having appeared that equitable 
recission must be denied due to plaintiffs’ laches, the plaintiffs, at the time of 
bringing the action, had no remedy by recission at all. As is stated elsewhere, 
for the doctrine of election of remedies to apply, the plaintiff must actually 
have at hand two or more inconsistent remedies. This would seem to be a 
case where the plaintiffs mistook their remedy, and were entitled to relief 
under the doctrine of McLennan v. Church. Even had the action in the first 
place been one for legal recission, the plaintiffs still could have recovered 
damages because there were not two remedies from which they could elect. 
Glover v. Radford, 120 Mich. 542, 79 N.W. 803. 

IsaporE G. ALK. 
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HussBanp AND WIFE—RIGHT OF A WIFE TO MAINTAIN AN ACTION AGAINST 
HER HuSBAND FOR INJURIES TO HER PERSON CAUSED BY HIS NEGLIGENCE.—In 
Wait v. Pierce, —— Wis. ——, 209 N.W. 475, the wife sued a partnership for 
injuries sustained by reason of the negligent operation of an automobile by 
an employee of the partnership. The husband was made a party defendant 
upon a motion by the partners on the ground that he was jointly liable with 
them. The circuit court held for the defendant on the ground that the wife 
could not maintain an action against her husband. The Supreme Court, by 
a four to three decision, reversed the lower court, and held that the husband 
was liable to his wife for injuries sustained by her as a result of his negligence. 

At common law the husband and wife were deemed to be one person, and 
no suit at law of any character could be maintained by one against the other. 
The leading English case on this subject was Phillips v. Barnet, L. R. 1 Q. B. 
Div. 436, 45 L. J. Q. B. N. S. 277, which held that the wife could not sue her 
husband for an assault committed during coverture, since her disability to sue 
him did not arise merely from the necessity of joining him as plaintiff, but 
from the general principle of the common law that they were one person. The 
same rule was expressed in Countz v. Markling, 30 Ark. 17, Crowther v. 
Crowther, 15 Me. 357, Hobbs v. Hobbs, 70 Me. 781. In addition to the reason 
that the husband and wife were considered one person, the common law was 
loath to permit such suits between them because of its desire to preserve the 
family relationship and prevent the disruption of the marriage status. Hence, 
suits which would simply result in the transfer of property from one side of 
the family to the other were not permitted. Even today, in the absence of 
statute, an unemancipated child is not allowed to sue its parent for a tort 
committed upon its person. This is illustrated by the case of Roller v. Roller, 
37 Wash. 242, 79 P. 788, 68 L. R. A. 893, where a daughter sued her father 
for a rape commited upon her. The court held that she could not recover, 
assigning as reasons that if such suits were permitted it would result in the 
disruption of the family relationship, and if the child died the parent would 
inherit the very property that the child had wrested from the parent by the 
suit. The community of interest created by the family relationship, and the 
desire of the courts to preserve harmony between members of it were the 
reasons for the refusal to entertain such suits. In the case of husband and 
wife there was an additional and more important reason, namely, that they 
were considered by law to be one person. n 

The common-law rule that prohibited suits between husband and wife on 
the ground that they were one person has been changed by the Wisconsin 
Statutes. Section 246.07 provides, “And any married woman may bring and 
maintain an action in her own name for any injury to her person or character 
the same as if she were sole ....” Section 6.015 provides, “The various 
courts . . . shall construe the statutes where the masculine gender is used to 
include the feminine gender unless such construction will deny to females the 
special protection and privileges which they now enjoy for the general wel- 
fare... .” While these statutes do away with the common-law principle 
that husband and wife are one person, and thus abolish this as a reason for 
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denying such suits, there still remains the objection that suits of this character 
will result in the destruction of peace and harmony in the marriage relation- 
ship. The Wisconsin court has not considered this to be a real objection. In 
the principal case at page 478 of the Northwestern Reporter the court says, 
“We must presume that the Legislature meant exactly what it said, and when 
it said a married woman might bring an action as if she were a feme sole 
it meant bring an action against any person who did injury to her person or 
character even though that person were her husband; otherwise, there was 
a limitation upon her rights which she would have had as a feme sole.” 

Most of the states have similar statutes bearing on this subject, but they 
have been construed differently by different courts. The courts are, however, 
practically unanimous in holding that these statutes authorize the wife to sue 
the husband in an action of contract. Manning v. Pippin, 86 Ala. 357, 5 So. 
572, Eddins v. Buck, 23 Ark. 507, Wells v. Caywood, 3 Colo. 487, North vy. 
North, 166 Ill. 179, 46 N.E. 729, Brown v. Brown, 22 Nebr. 703, 36 N.W. 
275, Hinney v. Phillips, 50 Pa. St. 382, Brickley v. Walker, 68 Wis. 563, 32 
N.W. 733. Contra: Elfelt v. Hinch, 5 Ore. 255, Engleman v. Deal, 14 Tex. 
Civ. App. 1, 37 S.W. 652. She is also usually allowed to sue him for torts 
against her separate property. Main v. Main, 46 Ill. App. 106 White v. White 
58 Mich. 546, 25 N.W. 490, Wood v. Wood, 83 N. Y. 575, Carney v. Gleissner, 
62 Wis. 493, 22 N.W. 735. But the courts have differed as to whether these 
statutes authorize a married woman to sue her husband in an action in tort 
against her person. They are not worded uniformly, and this accounts for 
some of the differences in judicial interpretation. However, substantially 
similar statutes have been interpreted differently by different courts. Some 
courts have held that these statutes give the wife all the rights that the 
language warrants. Others, is an effort to preserve the common-law status 
of the husband and wife, hold that she is given no rights that are not ex- 
pressly enumerated in the statute. 

The leading case upholding the right of the wife to sue her husband for 
' torts committed against her person is Brown v. Brown, 88 Conn. 42, 89 A. 889, 
52 L. R. A. (N. S.) 185, in which a wife sued her husband for causing her 
to be committed to a hospital for the insane. The court held that an act 
similar to the Wisconsin Statute changed the foundation of the legal status 
of husband and wife, and held that the wife retained her legal identity after 
marriage. The right to sue in tort which existed before marriage was not 
lost under the statute, as the marriage did not change her legal status. The 
court reached this conclusion because the statute says that the wife shall have 
the rights of a feme sole. The case of Bushnell v. Bushnell, 103 Conn. 583, 
131 A. 432, follows the decision of Brown v. Brown, supra. This was an 
action by the wife against the husband for damages caused by the husband’s 
negligence in operating a car in which the wife was riding. The court said 
that whenever a tort was committed, whether negligent or wilful, the wife 
could maintain an action, but conceded that due to the marriage contract some 
conduct between the husband and wife might not be tortious which would be 
tortious as to third persons. What conduct would be included under this 
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limitation was not stated by the court. 

The following cases reach the same conclusion under statutes that allow the 
wife to sue as though she were a feme sole: suits under a death statute by 
the administrator of the wife against the husband for damages for causing 
her death, Fitzpatrick v. Owens, 124 Ark. 167, 186 S.W. 832, 187 S.W. 460, 
L. R. A. 1917B, 774; assault and battery, Gilman v. Gilman, 78 N. H. 4, 95 A. 
657, L. R. A. 1916B, 907, Harris v. Harris, 211 Ala. 222, 100 So. 233. 

The leading case reaching a contrary conclusion under this form of statute 
is Thompson v. Thompson, 218 U. S. 611, 31 Sup. Ct. 111, 54 L. Ed. 1180, 30 
L. R. A. (N. S.) 1153 The court said, “The statute was not intended to give 
a right of action as against the husband, but to allow the wife in her own 
name to maintain actions of tort, which at common law must be brought 
in the joint names of herself and husband... .” It seems that the court was 
of the opinion that this statute created no new rights in the wife, but simply 
allowed her to sue separately for the invasion of the rights which she possessed 
before the passage of the act. The New York rule is the same, the court 
refusing recovery for assault and battery in Longendyke v. Longendyke, 44 
Barb. 366, Schultz v. Schultz, 89 N. Y. 644, Abbe v. Abbe, 22 App. Div. 483, 
48 N. Y. Supp. 25, and for slander in Freethy v. Freethy, 42 Barb. 641. The 
Iowa court denied recovery for assault and battery in Peters v. Peters, 42 Ia. 
182, and for negligent tort in Maine v. Maine, 198 Ia. 1278, 201 N.W. 20, 
37 A. L. R. 161. 

Thus far the cases considered have dealt with statutes giving the wife the 
right to sue as though she were a feme sole. However, the question involved 
in the principal case has also arisen under statutes much different in their 
terms. Here again we find a conflict in the decisions. In Fiedler v. Fiedler, 
42 Okla. 124, 140 P. 1022, under a statute which said that a married woman 
“shall receive the same protection of all her rights as a woman which her 
husband does as a man,” the court held the husband liable to the wife for an 
assault. The case would seem to go further than the statute warrants, since 
the husband has not the right to sue the wife for an assault. The contrary 
result was reached under the same type of statute in Stromm v. Stromm, 98 
Minn. 427, 107 N.W. 1047, 6 L. R. A. (N. S.) 191, the court holding the 
husband not liable for an assault upon the wife because he could not sue her 
for an assault upon him. The court said that the purpose of the statute was 
to put them on a basis of equality, and not to give her rights superior to him. 

The North Carolina Statute provides “that the wife may maintain an action 
without the joinder of her husband ... (2) when the action is between herself 
and her husband.” In Crowell v. Crowell, 180 N. C. 516, 106 S.E. 149, the 
court held that this statute gave the wife the right to sue the husband for 
knowingly and wilfully communicating a venereal disease to her. The dis- 
senting opinion held that the statute refers only to actions which the wife 
could have brought before it was passed, and was not meant to create new 
rights of action in her. In the case of Roberts v. Roberts, 185 N. C. 566, 118 
S.E. 9, 29 A. L. R. 1479, the husband was held liable for injuries sustained by 
his wife from his negligent operation of an automobile. This applies the 
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rule of Crowell v. Crowell, supra, to negligent as well as wilful torts. 

Several of the cases cited by the Wisconsin court as authority against 
holding the husband liable to his wife are under statutes which are much 
narrower in terms than the Wisconsin Statute. Banfield v. Banfield, 117 
Mich. 80, 75 N.W. 280, 40 L. R. A. 757, denying the wife a recovery against 
her husband for communicating syphilis to her, was decided under a statute 
giving a married woman the right to sue in regard to her property as though 
she were unmarried, and did not refer to the protection of her person. The 
same result was reached in Peters v. Peters, 156 Cal. 32, 103 P. 219, 23 L. R. A. 
(N. S.) 699. The Tennessee court in Lillenkamp v. Rippetoe, 133 Tenn. 57, 
179 S.W. 628, L. R. A. 1916B, 881, held that the statute giving the wife the 
same rights to sue in respect to her property as though she were single, and 
the statute making the husband who committed an assault and battery on her 
guilty of a misdemeanor, did not authorize an action of tort for assault and 
battery. In Oken v. Oken, 44 R. I. 291, 177 A. 357, the court held that a 
statutory provision that the wife shall sue or be sued alone in all actions by 
or against her, did not authorize a recovery against her husband for negligently 
running into her. 

The Maine Statute provides that a married woman may sue in tort or contract 
without joining her husband for the preservation of her property or personal 
rights as if unmarried, or may sue jointly with her husband. The court heid 
in Abbott v. Abbott, 67 Me. 304, 24 Ann. Rep. 27, and in Libby v. Berry, 74 Me. 
286, 43 Am. Rep. 589, that this statute only authorizes her to maintain alone 
such actions as previously could be sustained when brought by the husband 
alone or by husband and wife jointly. 

As a mere question of statutory construction, the Wisconsin court seems to 
have reached a logical conclusion. They have taken the words of the statute in 
their ordinary meaning, holding that the legislature meant exactly what it said. 
Whether or not the result reached by the court was within the contemplation of 
the Legislature cannot be determined. It would have been possible to have 
justified an opposite conclusion upon the ground that the legislature could not 
have contemplated such serious inroads upon the marriage status, and that 
sound public policy is against allowing such suits. There is the danger that 
to allow such suits between husband and wife will result in the destruction of 
peace and harmony in the family, and in the bringing of many suits for petty 
and fancied wrongs. There is the further danger that such a decision will 
result in collusive suits between husband and wife. The field where such 
suits would be most probable would be in automobile accident cases where the 
husband is protected by insurance, and the husband and wife might seek to 
mulct the insurance company by colluding. However, it is probable that in- 
surance companies wi!l insert a provision in their policies to care for this 
situation. Whether or not the evils anticipated will actually result cannot be 
forseen, but if so, it remains, as suggested by the Wisconsin court, for the 
legislature to correct them by legislation. 

C. E. Fucrna 
Gien H. Bett 
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ApversE Possession IN BouNpARY CASES—CHARACTER OF PossESSION— 
MistaKE—Goop FairH.—A, mistaken as to the true boundary of his land, en- 
croaches upon adjacent land belonging to B, and occupies continuously for a 
period sufficient to give title by adverse possession. Is his possession adverse 
so as to give him title? 

The Supreme Court of Minnesota, in Fredericksen v. Henke, —— Minn. —, 
209 N.W. 257, answers this question in the affirmative. 

In holding that one who, through a misapprehension as to the boundaries of 
his land, occupies and possesses land of another for the statutory period there- 
by acquires title by adverse possession to such land, the Minnesota court is in 
accord with the following authorities: French v. Pearce, 8 Conn. 439, 21 Am. 
Dec. 680; Bayhouse v. Urquides, 17 Ida. 280, 105 Pac. 1066; Daily v. Boudreau, 
231 Ill. 228, 83 N.E. 218; Rennert v. Shirk, 163 Ind. 542, 72 N.E. 546; Jordan 
v. Riley, 178 Mass. 524, 60 N.E. 7; Green v. Anglemire, 77 Mich. 168, 43 N.W. 
772; Seymour v. Carli, 31 Minn. 81, 16 N.W. 495; Crowder v. Neal, 100 Miss. 
138, 57 So. 1; Rude v. Marshall, 54 Mont. 27, 166 Pac. 298; Baty v. Elrod, 66 
Neb. 399, 92 N.W. 1032; Yetzer v. Thoman, 17 Oh. St. 130, 91 Am. Dec. 122; 
Parker v. Wolf, 69 Or. 466, 138 Pac. 463; Erck v. Church, 87 Tenn. 575, 4 
L. R. A. 641, 11 S.W. 794; Wissinger v. Reed, 69 Wash. 684, 125 Pac. 1030 
(but see Snell v. Stelling, 83 Wash. 248, 145 Pac. 466, in which this case seems 
not to have come to the attention of the court); Ovig v. Morrison, 142 Wis. 
243, 125 N.W. 449. 

There is much to be said in favor of the Connecticut rule, so-called from the 
fact that it finds its first clear assertion in French v. Pearce, supra. Under it, 
one who occupies land of another in the bona fide belief that he is within his 
own boundaries, is accorded the protection of the statute as well as the 
malicious usurper. The righteous are treated as well as the iniquitous. The 
rule is a simple one, avoids difficult questions of fact well-nigh incapable of 
accurate determination, and works uniform justice. It furthers the objects of 
the statute as a statute of repose. It has sound foundation in logic, for surely 
a mistaken occupation of another’s land is as much an usurpation of his 
dominion as one without mistake. Either is adequate to sustain trespass quare 
clausum fregit or ejectment. 

But, says Beck, Ch. J., in Grube v. Wells, 34 Ia. 148 at p. 150, “The inquiry 
.... as to the intention of the possessor, is essential in order to determine the 
nature of his possession, and, before his possession may be prononounced 
adverse, it must be found that he intended to hold it in hostility to the true 
owner.” The Iowa doctrine, so asserted, has found favor in a substantial 
number of jurisdictions: Davis v. Caldwell, 107 Ala. 526, 18 So. 103; Bossom 
v. Gillman, 70 Fla. 310, 70 So. 364; Edwards v. Fleming, 83 Kan. 653, 33 
L. R. A. N. S. 923, 112 Pac. 836; Preble v. Maine Central R. Co., 85 Me. 
260, 35 Am. St. Rep. 366, 21 L. R. A. 829, 27 Atl. 149; Knowlton v. Smith, 
36 Mo. 507, 88 Am. Dec. 152; Vanderbilt v. Chapman, 175 N. C. 11, 94 S.E. 
703; and gave birth to a distinction productive of much judicial discourse and 
some legal niceties more subtle than sound. It seems that where the intention 
is not to hold to the visible boundary unless it is the true line, the possession is 
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not adverse: Ashford v. McKee, 183 Ala. 620, 62 So. 879; Fletcher v. Hurt, 
116 Kan. 299, 226 Pac. 778; Brookshire v. Hughes, 208 Ky. 174, 261 S.W. 1109; 
Bradstreet v. Winter, 119 Me. 30, 109 Atl. 482; Folkman v. Myers, 93 N. J. 
Eq. 208, 115 Atl. 615; Anderson v. Richards, 100 Ore. 641, 198 Pac. 570 
(seeming to distinguish Parker v. Wolf, supra) ;Greathouse v. Linger, 98 
W. Va. 220, 127 S.E. 31; but when the claim is to a visible boundary at all 
events, whether it is the true line or not the possession is adverse: Hedges v. 
Pollard, 149 Mo. 216, 50 S.W. 889; Bingham v. Edmonds, (Mo.) 210 S.W. 
885 (not reported in official state reports). 

The facts of some cases cited to sustain the Iowa doctrine reveal a tentative 
occupation by mutual agreement, pending a survey: Peters v. Gracia, 110 Cal. 
89, 42 Pac. 455. With these decisions, proponents of the Connecticut rule have 
no quarrel. Clearly, such possession is in submission to the title, and can- 
not be adverse. Certain other jurisdictions which look to the intention, 
concede that when the possessor “believes” he is occupying to the true 
line, and does not contemplate his error, his possession is adverse: Smith v. 
Bachus, 201 Ala. 534, 78 So. 888; Couch v. Adams, 101 Ark. 409, 142 S.W. 
509; Bossom v. Gillman, supra; Turner v. Morgan, 158 Ky. 511, 52 L. R. A. 
N. S. 106, 165 S.W. 684; Chostner v. Schrock, (Mo.) 252 S.W. 381 
(not reported in official state reports). This category must comprehend the 
great bulk of cases under consideration and goes far to bring the apparently 
conflicting authorities to harmony. 

The difficulty of application, inherent in the Iowa rule, arises from the fact 
that one who is in possession of another’s land through genuine mistake, does 
not contemplate the possibility of error, and consequently forms no intention 
predicated upon the error which in fact exists. And to rest title to land upon 
fictitious intentions seems to go far toward putting a premium on perjury. 

Summarized, the disadvantages of the Iowa rule are: (1) that it subjects 
the courts to an arduous burden of finding facts which rarely exist; (2) that 
_ it penalizes the bona fide possessor and incites him to perjury; (3) that it 
crosses the function of the statute of limitations as a statute of repose by 
entangling real estate titles with judicial hypotheses and discounting the effect 
of possession objectively adverse. It is a testimonial to the vagaries of the 
rule, that the courts accepting it have been required to consider the question 
in its various phases times without number, while in states adhering to the 
Connecticut rule the matter is accepted as settled. 

It is interesting to note that the Iowa court has found partial refuge from 
the difficulties attending their holding by applying the doctrine of estoppel 
against record owners who stand by during the statutory period of occupation 
by their erring neighbors, thus creating a title by acquiescence: McGovern v. 
Heery, 159 Ia. 507, 141 N.W. 435; Beatty v. Taylor, 187 Ia. 723, 174 N.W. 
484. 

A review of the Wisconsin ‘decisions relative to the adversity of possessions 
founded on mistake as to boundaries reveals a reversal of the position of our 
court. The cases are collected and discussed in 33 L. R. A. N. S. 936 under 
note (f). 
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The early cases seem in accord with the doctrine laid down in Grube v. Wells, 
supra: Fuller v. Worth, 91 Wis. 406, 64 N.W. 995; Reilly v. Howe, 101 Wis. 
108, 76 N.W. 1114 (semble). 

An interesting companion to the earlier holdings was the rule that good faith 
was essential to the acquisition of title by adverse possession: Whitney v. 
Powell, 2 Pinn. 115, 1 Chandl. 52; Woodward v. McReynolds, 2 Pinn. 268, 
1 Chandl. 244. It would seem that relatively few titles could have been acquired 
by adverse possession founding in mistake while these two incompatible doc- 
trines obtained. 

The rule requiring good faith has been unqualifiedly abandoned: Lampman 
v. Van Alstyne, 94 Wis. 417, 69 N.W. 171; and the later Wisconsin cases are 
marked by consistent adherence to the Connecticut rule in contravention of 
the earlier holdings: Wollman v. Ruehle, 104 Wis. 603, 80 N.W. 919 (over- 
ruling, in part, Fuller v. Worth, supra); Bishop v. Bleyer, 105 Wis. 330, 81 
N.W. 413; Mielke v. Dodge, 135 Wis. 388, 115 N.W. 1099; Ovig v. Morrison 
142 Wis. 243, 125 N.W. 449; Progress Blue Ribbon Farms v. Harter, 147 
Wis. 133, 132 N.W. 895. 

The law in Wisconsin today is ably expounded by Marshall, J. at p. 247 of 
his opinion in Ovig v. Marshall, supra: “Actual occupancy of land to the ex- 
clusion of the true owner, regardless of whether in good faith or bad faith, 
whether by mistake of boundaries, or with intent to claim the land with full 
knowledge that the claim is wrongful, satisfies the calls of the statute.” 

Rocer R. Tuttrup. 

FEDERAL CourRTS—COUNTERCLAIM—WHETHER COUNTERCLAIM CAN BE ReE- 
TAINED FOR AFFIRMATIVE RELIEF AFTER THE BILL HAS BEEN DISMISSED ON 
THE Merits.—The United States Supreme Court held in Moore v. New York 
Cotton Exchange, U. S. —, 46 S. Ct. Rep. 376, 70 L. Ed. 442, that a 
federal court may retain jurisdiction over a counterclaim “arising out of the 
transaction which is the subject-matter of the suit” after the bill has been 
dismissed on its merits. After pointing out that under Federal Equity rule 
30 there are two types of counterclaims, those “arising out of the transaction 
which is the subject-matter of the suit”, and those “which might be the subject 
of an independent suit in equity against” the complainant, the court says, “We 
are of opinion that this counterclaim comes within the first branch of the rule 
and we need not consider the point that under the second branch federal 
jurisdiction independent of the original bill must appear, as was held in 
Cleveland Engineering Co. v. Galion D. M. Truck Co. (D. C.) 243 Fed. 405, 
407.” The court apparently did not wish to commit itself as to jurisdiction over 
this type of counterclaim. 

It is clear that under the rule the defendant may interpose, and the court 
will give affirmative relief on, a counterclaim arising out of the transaction 
which is the subject-matter of the suit regardless of whether or not the counter- 
claim has an independent claim to federal jurisdiction. Howard v. Leete, 169 
C. C. A. 68, 257 Fed. 918; Portland Wood Pipe Co. v. Slick Bros. Const. Co. 
(D. C.) 222 Fed. 528; Sherman Nat. Bank v. Shubert Theatrical Co., (D. C.) 
238 Fed. 225; Champion Spark Plug Co. v. Champion Ignition Co., (D. C.) 
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247 Fed. 200. The Circuit Court of Appeals held in Howard v. Leete, supra, 
that such a counterclaim need not be based on an equitable claim, but three 
years later the Supreme Court held that the defendant could not so interpose 
a legal claim and therefore that the legal claim would not be waived. Amer. 
Mills Co. v. Amer. Surety Co., 260 U. S. 360, 43 S. Ct. Rep. 149, 67 L. Ed. 
306. The jurisdiction of a federal court over the counterclaim which has no 
independent claim to federal jurisdiction is apparently based on the theory that 
where a court once has jurisdiction of a case it may assume jurisdiction to 
adjudicate all ancillary matters Under this theory a defendant was allowed 
to interpose cross-bills which had no independent claim to federal jurisdiction 
before rule 30 abolished them and substituted in their place counterclaims of 
the first type. Ames Realty Co. v. Big Indian Mining Co., 146 Fed. 166; 
Federal M. & S. Co. v. Bunkerhill and M. & C. Co., 187 Fed. 474. 

Although the courts agreed that a defendant might interpose a counterclaim 
which has no independent claim to federal jurisdiction they were not so sure 
that the court could retain the counterclaim and give affirmative relief on it 
after the bill had been dismissed on its merits. The first case on this point after 
the new equity rule went into effect is, United States v. Mackey, 214 Fed. 137, 
decided June 2, 1913. As the case speaks of the “cross-bill” and does not men- 
tion the new rules the case was probably decided according to the previous 
regulations. But as the type of counterclaim of which we are speaking closely 
resembles the old cross-bill the discussion of the court is pertinent, “The bill of 
the United States on behalf of the Creek Nation must be dismissed but it does 
not follow that the cross-bill must be dismissed. It is true that it is left without 
such diversity of citizenship as is required in cases where diversity of citizenship 
is relied upon as ground of federal jurisdiction in the initial pleading. The 
jurisdiction of the court to determine the matter raised by the cross-bill does 
not depend upon the citizenship of the parties but on the subject-matter of the 
litigation. The property is in the actual custody of the court and this draws 
to it the right to decide upon the conflicting claims to its ultimate possession 
and control.” This case was followed a year later by Cleveland Engineering 
Co. v. Galion D. M. Truck Co., 243 Fed. 405. There the court said, “If 
jurisdiction has attached on the allegations of the bill this court may proceed 
to try all questions between the parties touching the subject-matter and grant 
full relief to both parties even though on the hearing the issues touching matters 
of proper federal jurisdiction are held in fact not to exist or decided adversely 
to the complainant’s contention.” ' 

The first time the question arose in the Circuit Court of Appeals was in 
1919 in Howard v. Leete, 257 Fed. 918 (Sixth Circuit) where the court re- 
tained jurisdiction of the counterclaim after dismissing the bill. The counter- 
claim had a claim to federal jurisdiction but not in the district in which the 
suit arose. Later in the same year the Court of Appeals in the second circuit 
held that the counterclaim could not be retained after the bill was dismissed 
unless it had an independent claim to equitable and federal jurisdiction. The 
counterclaim apparently arose out of the transaction which was the subject- 
matter of the suit. Vidal v. South American Securities Co., 276 Fed. 855. In 
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Le Sueur Manufacturers’ Finance Co., 285 Fed. 490, the Court of Appeals of 
the sixth circuit held to its former decision and the court in the second circuit 
came over to this view in deciding the principal case when it was before it. 
Moore v. New York Cotton Exchange, 296 Fed. 61. There the court said, 
“Where, as here, the bill and the counterclaim relate to the same subject- 
matter it is quite immaterial that in the case of a cross-bill, and the same 
principle applies to a counterclaim, the parties thereto are citizens of the same 
state and no diversity of citizenship exists. The cross-bill and the original 
suit are but one cause and the jurisdiction of the latter includes the former. 
If the court had jurisdiction of the original bill it has jurisdiction of the cross- 
bill without reference to the citizenship of the parties and the cross-bill need 
not disclose grounds of federal jurisdiction. (citing cases) Jurisdiction having 
attached on the allegations contained in the bill the court may upon the hearing 
dismiss the bill and grant relief under the counterclaim although the counter- 
claim could not have been sustained as an original bill for lack of jurisdiction.” 

The question finally came before the Supreme Court in, The Fair v. Kohler 
Die Co., 228 U. S. 22, 33 S. Ct. Rep. 410, 57 L. Ed. 716, and they held that 
the jurisdiction is retained. “When the plaintiff bases his cause of action upon 
an act of Congress, jurisdiction can not be defeated by a plea derving the merits 
of the claim. It might be defeated no doubt in a case depending on diversity 
of citizenship by a plea to the citizenship of the parties, Interior Construction 
Co. v. Gibney, 160 U. S. 217. (16 S. Ct. Rep. 272, 40 L. Ed. 410). We are 
speaking of the cases where jurisdiction is incident to a federal statutory cause 
of action. Jurisdiction is authority to decide the case either way. Unsuccess- 
ful as well as successful suits may be brought upon the act and a decision that 
a patent is bad whether on the facts or on the law is as binding as one that it 
is good. See Fauntleroy v. Lum, 210 U. S. 230, 235. (28 S. Ct. Rep. 641, 52 
L. Ed. 1039). No doubt if it should appear that the plaintiff was not really 
relying upon the patent law for the alleged rights or if the claim of right was 
frivolous the case might be dismissed. In the former instance the suit would 
not really and substantially involve a controversy within the jurisdiction of 
the court. Excelsior Wood Pipe Co. v. Pacific Bridge Co., 185 U. S. 282, 
287, 288, (22 S. Ct. Rep. 681, 46 L. Ed. 910) and in the latter the jurisdiction 
would not be denied except possibly in form, Deming v. Carlisle Packing Co., 
226 U. S. 102, 109 (33 S. Ct. Rep. 80, 57 L. Ed. 140). But if the plaintiff 
really makes substantial claim under an act of Congress there is jurisdiction 
whether the claim ultimately be held good or bad.” The court affirmed this 
doctrine in deciding the principal case. 

There was a great deal of discussion as to the meaning of the second part 
of paragraph two of rule 30, “and may without cross-bill set up any set-off or 
counterclaim against the plaintiff which might be the subject-matter of an in- 
dependent suit in equity against him, and such set-off or counterclaim so set up 
shall have the same effect as a cross-suit so as to enable the court to pronounce 
a final decree in the same suit on both the original and cross-claims.” The 
courts were at first inclined to think that this could not enlarge the field of 
the old cross-bill and that not every equitable claim which the defendant had 
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against the plaintiff could be counterclaimed but only those which arose out 
of the transaction which was the subject-matter of the bill. Terry Steam 
Turbine Co. v. B. F. Sturtevant Co., 204 Fed. 103; Williams Patent Crusher 
& P. Co. v. Kinsey Mfg. Co., 205 Fed. 375; Adamson v. Shaler, 208 Fed. 
566; Klauder-Welden Dyeing Machine Co. v. Giles, 212 Fed. 452; Sydney v. 
Mugford Printing and Engraving Co., 214 Fed. 841; Ohio Brass Co. v. Hart- 
man Electrical Mfg. Co., 243 Fed. 629. But the theory that rule 30 did intend 
to enlarge the field of the counterclaim and that the defendant could interpose 
any equitable claim which he had against the plaintiff regardless of the fact 
that it had nothing to do with the transaction which was the subject-matter 
of the suit steadily took the ascendency and is now held by the majority of the 
courts. Marconi Wirless Telegraph Co. v. National E. S. Co., 206 Fed. 295; 
United States Expansion Bolt Co. v. H. G. Kroncke H. Co., 216 Fed. 186; 
Buffalo Specialty Co. v. Vancleef, 217 Fed. 91; Harper Bros. v. Klaw, 232 
Fed. 609; Paramount Hosiery Form D. Co. v. Walter Snyder Co., 244 Fed. 
192; Champion Spark Plug Co. v. Champion Ignition Co., 247 Fed. 200; 
Victor Talk. Mach. Co. v. Brunswick-Balke-Collender Co., 279 Fed. 758; 
Parker Pen Co. v. Rex Mfg. Co., 11 Fed. (2nd) 533. This view is taken by 
the Supreme Court in Amer. Mills Co. v. Amer. Surety Co., 260 U. S. 360, 43 
S. Ct. Rep. 149, 67 L. Ed. 306. But the general restriction is that the counter- 
claim must have an independent claim to federal jurisdiction. Marconi Wire- 
less Telegraph Co. v. National E. S. Co., 206 Fed. 295; McGill v. Sorensen, 
209 Fed. 876; Eleciric Boat Co. v. Lake Torpedo Boat Co., 215 Fed. 377; 
United States Expansion Bolt Co. v. H. G. Kroncke H. Co., 216 Fed. 186; 
United States E. Bolt Co. v. H. G. Kroncke Hardware Co., 148 C. C. A. 466, 
234 Fed. 868; Wire Wheel Corporation v. Budd Wheel Co., 288 Fed. 308; 
Badger v. E. B. Badger & Sons Co., 288 Fed. 419. No case has definitely he!d 
that such a counterclaim could be entertained if it has no independent claim to 
federal jurisdiction but a few cases have intimated that it might. In Vacuum 
Cleaner Co. v. American Rotary Valve Co., 208 Fed. 419, the court held that 
an injunction against the plaintiff for annoying the defendant’s customers might 
be made the subject of an independent suit in equity and so may be pleaded as a 
counterclaim. No independent claim to federal jurisdiction appears. Apparently 
the court considered this counterclaim to be of the second type. In the prin- 
cipal case when it was in the Court of Appeals, the court said that if the 
counterclaim is of the second type and has an independent claim to equitable 
and federal jurisdiction it may be retained as a new suit after dismissal of 
the original bill. This would seem to indicate that there might be a counter- 
claim of the second type which did not have an independent claim to federal 
jurisdiction. Moore v. New York Cotton Exchange, 296 Fed. 61. See also 
Buffalo Speciality Co. v. Vancleef, 217 Fed. 91. 

With regard to the second type of counterclaim the question as to whether 
it may be retained after the dismissal of the bill practically takes care of 
itself. Under the theory that this type of counterclaim must be ancillary to 
the bill it is clear that the jurisdiction is retained. This is also true in the 
cases where, though the defendant may have classified his counterclaim as 
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coming under the second branch, it arises out of the transaction which is the 
subject-matter of the suit. Under the theory that the second type of counter- 
claim must exhibit an independent claim to federal jurisdiction the counterclaim 
may be retained as a new suit after the dismissal of the bill as was held in the 
principal case when it was in the Court of Appeals. Moore v. New York 
Cotton Exchange, 296 Fed. 61. What the result would be in a case where the 
court had allowed the defendant to interpose such a counterclaim which had no 
independent claim to federal jurisdiction is uncertain. In Champion Spark Plug 
Co. v. Champion Ignition Co., 247 Fed. 200, the District Court, after holding 
that the court had jurisdiction over a counterclaim of the first type which had 
no independent claim to federal jurisdiction where the counterclaim could 
succeed only if the plaintiff’s bill failed, said, “I think, also, that even if the 
counterclaim did not arise out of such transaction but might under the rule 
have been the subject of an independent suit in equity against the plaintiff, the 
same result would have followed and the court would have had jurisdiction to 
consider it in this suit.” But in Vidal y. South American Securities Co., 276 
Fed. 855, the Circuit court of Appeals said, that such a counterclaim would 
not be retained after dismissal of the bill. 


Vircinia L. Nort. 


THE 1926 ANNUAL MEETING OF THE STATE BAR ASSOCIATION 
OF WISCONSIN 


The State Bar Association of Wisconsin closed a successful three-day con- 
vention at Kenosha on Saturday, June 26th. The convention was opened 
Thursday afternoon, June 24th, with an eloquent address of welcome delivered 
by Hon. John C. Slater, President of the local bar association of Kenosha. 
Roy P. Wilcox, President of the State Association, responded briefly, after 
which the discussional part of the program was launched by a paper on the sub- 
ject “Corporate Problems Created by Income Tax Laws”, read by Mr. David 
Himmelblau, C. P. A., Chicago. This was followed by a discussion by the 
sections on Business Organizations, of which Mr. Lecher of Milwaukee is 
Chairman, giving particular attention to the subjects of Non Par Stock and 
the Right of Minority Stockholders to Compel Payment of Dividends. 

Other subjects discussed during the convention are as follows: “Present Day 
Crime, Its Prevention and Detection,” by Circuit Judge A. H. Reid, Wausau; 
“Present Day Crime, From the Standpoint of a District Attorney,” by Phillip 
La Follette of Madison; “How to Successfully Conduct a Local Bar Associa- 
tion,” by W. P. Knowles, River Falls, E. B. Hand, Racine, and J. G. Hard- 
grove, Milwaukee; “Preparation and Presentation of a Jury Case for Trial,” 
by Daniel H. Grady of Portage and John F. Baker, Milwaukee. 

Justice Walter C. Owen of the Supreme Court, in an interesting talk, gave 
to the lawyers some excellent pointers on the manner in which cases should be 
presented to the Supreme Court. 

The United States with relation to European affairs was discussed by 
Circuit Judge R. S. Cowie of La Crosse. 
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The report of the Committee on Wisconsin Digest was followed by a paper 
on “How to Use the Wisconsin Digest”, by J. C. Cahill of Chicago. The 
Committee reported in favor of the publication of advance sheets of the Wis- 
consin Supreme Court Decisions and the Association voted unanimously as 
favoring such publication. 

The Association listened with pleasure to interesting and instructive addresses 
by Chief Justice Carrington T. Marshall of the Ohio Supreme Court on the 
subjects “Our Institutions on Trial,” and by ex-senator Chester I. Long, Presi- 
dent of the American Bar Association, on the subject “Liberty With Govern- 
ment.” 


In his annual Presidential address, Mr. Wilcox took up the subject of the 
growth of the Association, its possible future, and the work before it of build- 
ing up the ethical standards of the legal profession. His address had the merit 
of being not only interesting but brief and to the point, and was well thought 
out. { 

Many interesting and constructive committee reports were submitted among 
which that of the Membership Committee is deserving of special mention. Such 
Committee reported that under the affiliation pian, which has been in force for 
the past two years, eleven county associations had voted to affiliate. Among 
these was Milwaukee, by far the largest local association in the State. By reason 
of such affiliations, the Association has grown during the past year from a 
membership of 800 to nearly 1,300, a gain of over 60%, and embracing over 
65% of the lawyers of the State. This indicates a very rapid and healthful 
growth on the part of the State Association and it is hoped that it may con- 
tinue until it includes the entire State. 


Too much cannot be said for the splendid manner in which the visiting 
members were entertained by the Kenosha County Bar Association under hte 
direction of Clifford E. Randall, Chairman of the Locai Committee on Arrange- 
ments. The State Association enjoyed the splendid new Elks Club House for 
its use as headquarters and for most of its meetings. A reception and luncheon 
were given by the local association at such club house on Thursday evening. On 
Friday noon, the entire Association adjourned to the Kenosha Country Club 
where they were served a splendid luncheon and, after a short session, the mem- 
bers were permitted the free use of the golf grounds and other recreational 
facilities of the club. The visiting ladies of the State Association were gen- 
erously entertained by the wives of the Kenosha County lawyers. The meeting 
closed with a banquet given at the Elks Club where special entertainment was 
provided. 

The Constitution and by-laws were amended so as to provide for a new 
standing committee on Judicial Selection, whose Chairman will be a member 
of the Executive Committee, and the Executive Committee was further en- 
larged by providing that the retiring President should be a member thereof 
for a period of one year. Provision was also made for payment of the 
travelling expenses of members of the Executive Committee incurred in at- 
tending meetings of the Committee. 
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The following officers were elected: 

President—Marvin B. Rosenberry, Madison 

Vice Presidents—Ist Circuit, Clifford E. Randall, Kenosha; 2nd Circuit, 
Edwin S. Mack, Milwaukee; 3rd Circuit, George Hilton, Oshkosh; 4th Circuit, 
A. L. Hougen, Manitowoc; 5th Circuit, W. R. Graves, Prairie du Chien; 6th 
Circuit, Jesse Higbee, La Crosse; 7th Circuit, William E. Fisher, Stevens 
Point; 8th Circuit, W. G. Haddow, Ellsworth; 9th Circuit, C. E. Blake, 
Madison; 10th Circuit, Thomas H. Ryan, Appleton; 11th Circuit, W. N. 
Fuller, Cumberland; 12th Circuit, Otto Oestreich, Janesville; 13th Circuit, 
Harvey J. Frame, Waukesha; 14th Circuit, Walter T. Bie, Green Bay; 15th 
Circuit, Allan Pray, Ashland; 16th Circuit, A. H. Reid, Wausau; 17th Circuit, 
W. J. Rush, Neillsville; 18th Circuit, F. Ryan Duffy, Fond du Lac; 19th 
Circuit, Alexander Wiley, Chippewa Falls; 20th Circuit, Max Sells, Florence. 

Secretary and Treasurer—Gilson G. Glasier, Madison 

Assistant Secretary—Arthur A. McLeod, Madison 

Committee on Necrology and Biography—Archie McComb, Green Bay, 
Chairman. 

Publication Committee—Carl B. Rix, Milwaukee, Chairman. 

Committee on Judicial Selection—George Williams, Oshkosh, Chairman. 

ConsTITUTIONAL LAW—LIABILITY OF RAILROADS FOR FrrEs.—Section 192.56 
of the Statutes, providing for the recovery of damages for fires caused by 
locomotives or by spreading from the roadbeds of railroads, is a section which 
would appear to be the basis for frequent actions against railroad companies 
but is one which has never been construed by the Wisconsin Supreme Court. 
The court referred to the section in Beebe v. Minneapolis, St. Paul and Sault 
Saint Marie R. R., 175 Wis. 234, 182 N.W. 743, in considering whether an 
action thereunder should be against the Director General for injuries sustained 
during the federal control of the railroad but it in no manner considered the 
validity of the section. 

The section is divided into two parts. The first makes the railroad liable 
for property which is destroyed by fire “communicated directly or indirectly 
by engines or by burning of weeds or rubbish on the right of way by em- 
ployees.” The railroad is then given an insurable interest in the property along 
the right of way so that it may protect itself. 

Statutes creating absolute liability for fires started by railroads are of com- 
mon occurrence; Page’s Compact Epit1on or Cope oF Onto, Section 8970; 
GENERAL Laws oF Mass., 1920, Ch. 160, Sect. 234; Cope or Iowa, 1924, Sect. 
8160; GENERAL STATUTES OF MriNN., 1923, Sect. 4932. A similar statute was 
vigorously attacked in Missouri for three reasons; (1) that it impaired the 
obligation of a contract, the charter, (2) that it deprived the defendant of 
its property without due process and (3) that it deprived the defendant of 
equal protection of the law; but the statute was held not to interfere with 
any of these rights. Mathews v. St. Louis and San Francisco R. R., 121 
Mo. 298, 25 L. R. A. 161, 24 S.W. 591. See note in 35 L. R. A. (N. S.) 
1016. This case was affirmed by the United States Supreme Court in an 
exhaustive opinion. St. Louis and San Francisco R. R. v. Mathews, 165 U. S. 
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1, 41 L. Ed. 611, 17 Sup. Ct. Rep. 243. “When both parties are equally 
faultless, the legislature may properly consider it just that the duty of insur- 
ing private property against loss or injury caused by dangerous instruments 
should rest on the railroad which employs such instruments and creates the 
peril for its own profits.” 

The second part provides that whenever an injury has occurred so as to 
render the railroad liable under the first part or otherwise, the owner may re- 
cover for such loss, “and to recover the same it shall only be necessary for 
him to prove the loss, and that the fire originated in the manner hereinbe- 
fore stated.” Then follows a provsion that if the railroad neglects to pay 
“such damage” within sixty days after notice in writing has been served on 
an officer of the company, the plaintiff may recover double the amount of 
damages in a court of competent jurisdiction. The railroad company may 
offer to pay a fixed sum and if the owner refuses the same, then the owner 
shall only recover his actual damages if in a subsequent action the owner 
recovers a less sum as damages than the amount offered. 

A similar statute has been sustained by the Supreme Court of South Dakota 
so as to allow double damages on the ground that it was within the scope of 
the police power. H.C. Jensen v. S. Dakota Central R. R., 25 S. D. 506, 35 
L. R. A. (N. S.) 1015, Ann. Cas. 1912 C 700, 127 N.W. 650, but was declared 
unconstitutional by the United States Supreme Court. Chicago, Milwaukee 
and St. Paul R. R. v. Polt, 232 U. S. 165, 58 L. Ed. 554; 34 Sup. Ct. Rep. 301. 
“Rudiments of fair play required by the 14th amendment are missing when 
the defendant is required to guess correctly what a jury will find or pay 
double if that body sees fit to add one cent above that amount tendered.” 


Myron STEVENS. 


As TO THE COMPETENCY OF A Party To AN ACTION TO TEsTIFY REGARDING 
A “TRANSACTION OR COMMUNICATION” HAD WiTH a DECEASED PERSON WHERE 
THE Opposite Party Derives TITLE or Sustains Liasitity THRouGH SucH 
Deceasep.—Sec. 325.14 (1) of the Wisconsin Statutes provides that no person 
shall be disqualified as a witness in any action or proceeding because of the 
fact that he may be a party to the action or proceeding, or interested in the 
outcome of the same; but we find that Sec. 325.16 places certain limitations 
upon the competency of a party to an action, to testify. That section, as it 
now stands in our statutes, is as follows: 

“Sec. 325.16: No person or stockholder, officer or trustee of a corporation 
in his or its own behalf or interest nor any person, stockholder, officer or 
trustee of a corporation from, through or under whom a party derives his 
interest or title, shall be examined as a witness in respect to any transaction 
or communication by him personally with a deceased person or with a person 
then insane, in any civil action or proceeding in which the opposite party 
derives his title or sustains his liability to the cause of action from, through 
or under such deceased person or such insane person or in which such insane 
person is a party prosecuting or defending by guardian unless such opposite 
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party shall first be examined or examine some other witness in his behalf 
concerning some transaction or communication between the deceased or insane 
and such party or person, or unless the testimony of such deceased person 
given in his lifetime or of such insane person be first read or given in 
evidence by the oppos'te party, and then, in either case respectively, only in 


“respect to such transaction or communication of which testimony is so given 


or to the matters to which such testimony relates.” 

Our Supreme Court has said, “we have few statutes that the bench and 
bar have found it so difficult to understand and apply as Sec. 4069” (now 
Sec. 325.16). 

It is not the purpose of this paper to discuss the statute in its entirety, but 
rather the difficulty which is encountered in application of the phrase “tran- 
saction or communication personally with a deceased person”. 

First let us consider the statute from a historical standpoint. Under the 
Common Law all parties to a suit or action were incompetent to testify. This 
rule was abrogated by Sec. 50, ch. 37, R. S. 1858 (now Sec. 325.14 (1) ); but 
the same legislature passed an act excluding all testimony by a party to an 
action when the opposite party was a representative of a deceased person; 
or, when the cause of action arose out of a transaction with a deceased agent 
of the opposite party. In 1865 the exclusion was made more general, the 
statute being applied to actions where the opposite party was a representative 
of a decedent, or of one insane, or of any other, legally incapacitated. An 
act of 1867, amending that of 1865, was more lax, allowing the party in such 
suits to testify regarding transactions of a certain type, ie. (1) which oc- 
curred without the presence of the deceased; and (2) regarding which the 
representative (the opposite party) had given evidence; but these two re- 
quirements had both to be satisfied. An act of 1868 set up a more liberal 
rule, excluding much less than theretofore; the entire rule of exclusion of 
party testimony was to apply only to suits against the immediate representa- 
tives of a decedent,—(legislative error or intent omitting the representatives 
of an insane person or other legal incompetent from its application)—and then 
only when the testimony dealt with a transaction or communication had 
personally with the deceased. And testimony regarding even such a transac- 
tion would be admitted only provided: (1) there had been previous testimony 
by the representative, and (2) the cause of action arose from a transaction 
with the decedent’s agent, present at the trial, and witness therein. In 1874 
the legislature again applied the general exclusion rule to suits against repre- 
sentatives of insane persons, but somewhat more strictly in application, how- 
ever, excluding all testimony regarding transactions in the presence of the 
insane person. The act of 1877 re-established the old standard of privity, 
applying the rule to suits against all representatives of a decedent, etc. nct 
merely against the “immediate” ones, as the statute had read since 1868. 
Then the Revised Statutes of 1878 laid down the rule substantially as it is 
today, ie.: in a suit against a representative of a deceased person, of an 
insane person, or of any other incompetent, the opposite party may not testify 
regarding a transaction or communication personally with said deceased, etc. 
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unless such representative first offers evidence regarding that particular 
transaction. In 1901 there came still more liberality—testimony by a party 
to such a suit as we are discussing, being excluded only when it is given 
“in his own behalf or interest”. And in 1907 the statute specifically included 
stockholder, officer, or trustee of corporation party to the suit, as incompetent 
along with other parties. From this time on to the present, the wording of 
the statute has remained unchanged. From the foregoing it will be observed 
that prior to 1868 the statute rendered a party incompetent to testify regard- 
ing any transaction had in the presence of the deceased. But in that year by 
legislative amendment a party was incompetent only when offering to testify 
regarding a “transaction or communication had personally with the deceased.” 
And this phrase, in its integrity, has been retained in the statute since that 
time—(with an immaterial qualification during the years 1874 to 1877). There- 
fore, by reference to court decisions through half a century, we should be 
able to ascertain with some degree of accuracy, the judicial interpretation of 
the phrase. 

Regarding the general application of this rule of evidence, it is to be noted 
that objection should be made to the competency of the witness, not to the 
materiality, relevancy, or competency of the testimony: Union National Bank 
of Oshkosh v. Hicks, 67 Wis. 189; 30 N.W. 234; McCormick v. Herndon, 
67 Wis. 648; 31 N.W. 303; Sucke v. Hutchinson, 97 Wis. 373; 72 N.W. 880. 
Objection must be taken at the time of trial: Brown v. Johnson, 101 Wis. 
661; 77 N.W. 900. Objection may be made to a deposition just as to a 
witness: Bond v. Gore, 143 Wis. 531, 128 N.W. 68. But when objection is 
made to a deposition, the specific objectionable matter must be pointed out: 
Hartstein v. Hartstein, 74 Wis. 1; 41 N.W. 721. 

Moreover, this rule of exclusion does not apply when the testimony is 
against the interest of the party: Crowe v. Colbeth, 63 Wis. 643; 24 N.W. 
478; this result was accomplished by judicial decision, but some twenty years 
later the result was crystallized by the statutory enactment of 1901. The 
possibility of an answer to a question being in violation of the statute does 
not make the question improper when it does not naturally call for such 
an answer: Page v. Danaher 43 Wis. 221; or when it does not necessarily 
call for such an answer; Adams v. Allen, 44 Wis. 93; but see Swager v. 
Lehman, 63 Wis. 399; 23 N.W. 579; where the suggested criterion is: “What 
is sought to be proved by the proposed question?” It should be borne in mind 
that though most references are merely to “representative of the decedent”, 
yet the rule applies with equal force to the party in a suit against the re- 
presentative of an insane person. 

The word “personal” as used in the statute, suggests one element most es- 
sential to exclusion of the evidence. The Wisconsin Supreme Court in Daniels 
v. Foster, 26 Wis. 686, said: “The personal transaction or communication of 
the statute, no doubt means a transaction or communication face to face, or 
by the parties in the actual presence or hearing of each other.” 

In a later decision the Wisconsin court quotes from the New York case 
of Holcomb v. Holcomb, 95 N. Y. 316: “The language (of the N. Y. statute) 
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embraces every variety of affairs which can form the subject of negotiation, 
interviews, or actions between two persons, and includes every method by 
which one person can derive impressions or information from the conduct, 
condition, or language of another.” And then our Supreme Court goes on to 
say: “This is a comprehensive definition, much broader than it is necessary 
to give the language in our statute to exclude the proposed testimony.” 


Participation in the transaction by the party whose testimony is proposed 
to be excluded seems to be the fundamental basis for such exclusion. In the 
leading case. Wollman v. Ruehle, 104 Wis. 603; 80 N.W. 919, it was held 
error to exclude a party’s testimony as to a certain conversation participated 
in by decedent where such party had been a mere bystander; the court said: 
“Unless the transactions or communications are personal, and had with the 
deceased by the party, either literally or in practical effect, as by participating 
in or influencing them, they do not fall under the prohibition of the statute, 
whose words must measure its purpose and application.” This decision is 
followed and recognized as authority in Roberts v. Roberts, 107 Wis. 
213; 83 N.W. 318; and Brader v. Brader, 110 Wis. 423; 85 N.W. 681; 
but in Goerke v. Goerke, 80 Wis. 516; 50 N.W. 345 the court excluded 
testimony by a proponent beneficiary as to all facts attendant to the drawing 
up of a will in which process the witness had been a participant at various 
times. In explanation of its ruling the court said: “We think he should have 
been held to have been engaged in this business until completed... .. ‘Whether 
he was active in every minute detail of the business is immaterial, so long 
as it appears—as we think it does—that he took part either actively or by 
acquiescence in whatever was being done till the will was finally executed.” 


In seemingly indirect negotiations, we may yet find a “personal transaction”, 
participation being adequate; for example, when a third person serves as a 
means of communication: Morgan v. Henry, 115 Wis. 27; 90 N.W. 1012. The 
mere presence of the party and acquiescence in negotiations carried on for 
him by a third person is held sufficient to exclude the “party’s” testimony : 
Will of Pullen, 166 Wis. 254; 165 N.W. 25. However, it would seem that 
the court ignored the import of silence as possible acquiescent participation 
in the later case of Fianagan’s Estate v. Flanagan’s Estate, 169 Wis. 537; 173 
N.W. 297, a suit on a note, where a party was permitted to testify that she 
announced in the presence of the decedent, her possesion of the unpaid 
note, signed by the decedent. It is therefore probable that the exclusion ap- 
plies only to negotiations of the more formal type. Other cases making use 
of participation as a test of competency are: Anderson v. Laugen, 122 Wis. 
57; 99 N.W. 437; Schultz v. Culbertson, 125 Wis. 169; 103 N.W. 234; 
Holway v. Sanborn, 145 Wis. 151; 130 N.W. 95. 

Any manual delivery is essentially embraced within the phrase “personal 
transaction”; for example: payment of money to the decedent is improper 
subject for testimony: Nau v. Brunette 79 Wis. 664; 48 N.W. 649; Mal- 
waukee Trust Co. v. Warren , 112 Wis. 505; 87 N.W. 801; as is delivery of 
a document: Doxtater v. Connell, 93 Wis. 111; 66 N.W. 1135; even though 
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such delivery have been merely for the purpose of examination: Chase v. 
Woodruff, 138 Wis. 641; 120 N.W. 499. 

The effect of the statute is not modified by the fact of a partial or entire 
recordation in writing of any transaction between the party and the decedent. 
The use of a document to refresh the memory does not enable the party to 
testify: Dohmen v. Estate of Blum, 137 Wis. 560; 119 N.W. 349; Wall- 
schlaeger v. Wallschlaeger’s Estate, 187 Wis. 640; 205 N.W. 402. A fortiori 
the absence of such a document would not change the situation—that is, there 
may be no claims trumped up on the basis of a “lost writing”. 

Regarding the contents of a letter or document directed or made out to 
the party by the decedent, said party is incompetent to testify, as for ex- 
ample—a letter: Felz v. Estate of Felz, 170 Wis. 550; 174 N.W. 908—(“the 
contents constituted communication between them’); land contract: Lamber- 
son v. Lamberson, 175 Wis. 398; 184 N.W. 708. And in this last case the 
exclusion affects the party’s testimony as to the fact of his having signed the 
document. However, a party may testify as to the contents of a letter, 
written by the decedent to “X” and read to “X” by said party: Sawyer v. 
Choate, 92 Wis. 533; 66 N.W. 689. And the simple fact of receipt of a letter 
from the decedent is proper subject of testimony: Daniels v. Foster, 26 Wis. 
686—though see Felz v. Estate of Felz, 170 Wis. 550; 174 N.W. 908 for 
dictum contra. 

Regarding documents made out by the party to the decedent, testimony 
as to the contents in general is not admissible. In Brader v. Brader, 110 
Wis. 423; 85 N.W. 681, a widow, suing her husband’s estate, is allowed to 
testify that a third party’s note was made out to her husband. This admis- 
sion of evidence is doubtless correct, but the court goes on to say: “This was 
merely evidence as to the contents of a written paper and seems not to be 
improper within the rule of Page v. Danaher, 43 Wis. 221 (post). The cited 
case is obviously no authority for such a general “rule”; moreover such a 
general rule does not exist. The mere fact of sending a letter to the decedent 
is not within the exclusion rule—dictum in Hazer v. Streich, 92 Wis. 505; 66 
N.W. 720. And a party may testify as to certain circumstances collateral 
to the making of his note already offered as real evidence, i.e. as to his can- 
cellation of certain words in the printed form, as to the ink used in signing, 
and as to the fact of signing: Page v. Danaher, 43 Wis. 221. But his com- 
petency is qualified; he may not testify as to the significance of words on a 
new note in their relation to an old one: Jackman v. Inman, 137 Wis. 30; 118 
N.W. 189. In this regard it should be noted that the act of attesting a will 
is not a personal transaction with the decedent: Estate of Johnson 170 Wis. 
436; 175 N.W. 917. (The earlier Wisconsin cases, cited therein, would not 
seem distinct authority for the point: Goerke v. Goerke et. al., 80 Wis. 516; 
50 N.W. 345; In re Valentine’s Will, 93 Wis. 45; 67 N.W. 12; Will of Pullen, 
166 Wis. 254, 165 N.W. 25.) 

In regard to the genuineness of the signature of the decedent, a party is 
competent to testify: Sawyer v. Choate, 92 Wis. 533; 66 N.W. 689; Beem 
v. Kimberly, 72 Wis. 343; 39 N.W. 542 (dictum) ; Murphy v. Quinn, 99 Wis. 
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466; 75 N.W. 168—a party is permitted to testifying that she had not forged 
the decedent’s name to the paper in question; Jones v. Citizens Saving and 
Trust Co., 168 Wis. 646; 171 N.W. 648—the widow identifies her deceased 
husband’s signature. In Beem v. Kimberly, supra. 72 Wis. 343; 39 N.W. 542, 
the court suggests that such testimony should be admitted only when “the 
opinion is based upon the party’s general knowledge of the handwriting, and 
not upon the fact that the party saw the deceased write the particular signature 
in question”; however, this attempted qualification does not seem to obtain as 
law in this particular regard. 

The opinion of a party as to the mental capacity of the decedent would 
seem incompetent when such opinion is based on “transactions or communica- 
tions”; Schultz v. Culbertson, 125 Wis. 169; 103 N.W. 234. But the court 
does not adhere to so strict a standard in Casson v. Schoenfeld, 166 Wis. 401; 
166 N.W. 23—when members of a family are allowed to testify as to what 
they saw in the conduct of the deceased to indicate mental incapacity and 
derangement. 

Are services, rendered to the deceased during his lifetime, “transactions” 
within the purview of the statute? There are relatively few cases in point. 
The mere fact that there is a legal implication of a promise to pay for ser- 
vices does not exclude testimony regarding the rendition of such services: 
Belden v. Scott, 65 Wis. 425; 27 N.W. 356. A party may testify as to his 
non-gratuitous intent, his expectation of remuneration for such services, when 
the expectation is not founded on a communication with the decedent; Estate 
of Kessler, 87 Wis. 660; 59 N.W. 129. The rendition of certain impersonal 
services is proper subject for testimony: work on books of deceased, out of 
his presence; Belden v. Scott, 65 Wis. 425; 27 N.W. 356; the sawing, measur- 
ing of timber, and the noting down of the amount of timber so treated; Sucke 
v. Hutchinson, 97 Wis. 373; 72 N.W. 880; the collection of rents from and 
making of repairs on certain real estate, property of the deceased: In re 
Estate of Happel-Bossi, 133 Wis. 119; 113 N.W. 433. Regarding services 
more personal in nature, the rendition of board and room to the decedent would 
not seem to consist of “personal transactions” under the statute: Pritchard v. 
Pritchard, 69 Wis. 373; 34 N.W. 506, though it should be noted that such 
testimony was admitted here only as proof of the actual performance of an 
express contract in contradistinction to proof of the contract itself. More- 
over the court cites Belden v. Scott, supra, 65 Wis. 425; 27 N.W. 356, as 
authority; but that case is no adequate basis for the admission of testimony 
regarding such personal services as room and board. The services of a nurse 
would seem proper according to Gardner v. Young’s Estate, 163 Wis. 241; 157 
N.W. 787, though the ruling would not seem decisive inasmuch as no ob- 
jection was taken in the lower court, and the quoted authority, Estate of 
Kessler, supra. 87 Wis. 660; 59 N.W. 129, is not squarely in point. The 
tendency in these cases would seem, however, to be toward limiting the word 
“transaction” to a meaning comparable to that of “communication”, and so 
making “services” proper subject for testimony under the statute. 

When the subject of testimony is collateral to and not per se a transac- 
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tion or communication with the deceased, but when there is a certain relation- 
ship to such a transaction or communication, the criterion by which the rule 
is applied is the degree of direct connection. ‘The connection must be reason- 
ably direct (to exclude the testimony); .... but the fact that counsel may 
argue from transactions between the witness and third persons to an imagin- 
ary inference that certain acts were done by the deceased, is not enough to 
preclude her from testifying as to such transactions”: Brader v. Brader, 110 
Wis. 423; 85 N.W. 681. The witness is competent when his testimony does 
not in any positive way affirm or deny facts regarding a transaction with the 
deceased: Stewart v. Stewart, 41 Wis. 624; Engmann v. The Estate of John 
Immel, 59 Wis. 249; 18 N.W. 182; Patulski v. Bellmont Realty Co., 166 Wis. 
188; 164 N.W. 841. When the testimony itself does not necessarily relate to 
a transaction with the deceased, it is admissible; Estate of Kessler, 87 Wis. 
660; 59 N.W. 129; Estate of Ryan, 157 Wis. 576; 147 N.W. 993. But the 
line is drawn, and the witness is incompetent when facts regarding a transac- 
tion with a decedent must be inferred: Jackman v. Inman, 134 Wis. 297; 114 
N.W. 489; Jackman v. Inman, 137 Wis. 30; 118 N.W. 189; Will of Pullen, 
166 Wis. 254; 165 N.W. 25; In re Oswald's Will, 172 Wis. 345; 178 N.W. 
462. The cases of Murphy v. Quinn, 99 Wis. 466; 75 N.W. 168 (party 
denies forgery by him of decedent’s name on note), and Flanagan’s Estate v. 
Flanagan’s Estate, 169 Wis. 537; 173 N.W. 297, (party testifies to her declara- 
tion, made in the presence of the deceased, that she was holder of a note, 
signed by him—his acquiescence seems implied) are on the borderline, but 
may perhaps be sustained on the ground that the inference is not positive. 
An inference, positive in type, is presented in Milwaukee Trust Co. v. Warren, 
112 Wis. 505; 87 N.W. 801—where testimony was given that the note was 
paid, and that the note was not paid to any other thaan the deceased; and 
objection thereto was sustained. See also State v. Murphy, 128 Wis. 201; 
107 N.W. 470, for general remarks. 

By reason of this effective statute proof on a claim becomes as vital as 
its legality; very often may the tongue of a bona fide creditor be unjustly 
curbed. But judicial approval of the rule, based on experience, is reflected 
in the following statement in Daniels v. Foster 26 Wis. 686: “The temptation 
to falsehood and concealment in such cases is considered too great to allow 
the surviving party to testify in his own behalf. The law has, therefore, 
wisely excluded him.” 

Rosert B. Tres 


Witts—A WILL As DisTINGuISHED From OTHER INSTRUMENTS.—In Sheldon 
v Blackman, —— Wis. ——; 205 N.W. 486, it was held that the following 
instrument was a contract, and not an attempted testamentary disposition: 

“At the date of my death for value received. I promise to pay Julia H. 
Sheldon—the sum of thirty thousand dollars without interest. 

“The consideration for this note is the service rendered by the said Julia 
H. Sheldon at my request in the care of my home and the care of myself and 
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wife during the thirty years next preceding the date hereof, for which services 
so rendered to date I am indebted to her in the above amount no part of which 
has been paid. 

“And it is hereby understood and agreed that for future services rendered 
by her she shall be paid their reasonable value from my estate at the time 
of my decease, the amount to be paid for future services, however, not to 
cause the abatement of any general legacies provided for by my last will.” 


The point presented, namely, whether a paper is a will or some other sort 
of instrument is a difficult one. In each case to be considered in this con- 
nection, something is left to be done at or after the death of the maker or donor 
(except in the case of a gift causa mortis in which case the fact of the donor’s 
death confirms the gift). The difference is that in the case of a will nothing 
passes until the maker’s death; while in the case of the other instruments to be 
distinguished from the will, something passes presently to the grantee al- 
though the right of enjoyment may be postponed until after the maker’s 
death. In McDaniel v. Johns, 45 Miss. 632, the court said, “It is this ambula- 
tory quality which forms the characteristic of wills; for though a disposition 
by deed may postpone the possession or enjoyment, or even the vesting, until 
the death of the disposing party, yet this postponement is in such case pro- 
duced by the express terms, and does not result from the nature of the instru- 
ment.” The courts are generally agreed as to the principles of law but they 
differ radically in their application of the principles to the facts. 


The question whether a given paper is a will or a contract, is entirely 
separate from the point that the owner of property has the right, as an inci- 
dent to his ownership, to contract to will it in a given way. That right is 
clearly established. See for example the cases of antenuptial contracts, White 
v. Winchester, 124 Md. 518; Ann. Cas. 1916 D 1156; 92 Atl. 1057, Kundinger 
v. Kundinger, 150 Mich. 630; 114 N.W. 408, United States Trust Co. v. 
Gulick, 109 Misc. 316; 179 N. Y. S. 769, contracts between the foster parents 
and the real parents of a child in favor of the child, Chehak v. Battles, 133 
Ia. 107; 8 L. R. A. (N. S.) 1130; 12 Ann. Cas. 140; 110 N.W. 330, Winne v. 
Winne, 166 N. Y. 263; 82 Am. St. Rep. 647; 59 N.E. 832, and, as in the 
principal case, contracts for the support or care of the testator in return for 
which he agrees to will his property in a given way, Albright v. Hannah, 103 
Ia. 98, 72 N.W. 421, Teske v. Ditberner, 65 Neb. 167; 101 Am. St. Rep. 614; 
91 N.W. 181. 

The general rule is that where an instrument creates a present, binding 
obligation on the maker to give up some of his property in return for an ex- 
ecuted or executory consideration on the part of the obligee, it is a contract, 
although to be performed after the death of the maker. In McKinnon v. 
McKinnon, 12 U. S. App. 433; 56 Fed. 409, where an uncle and nephew 
entered into a partnership agreement whereby the survivor should take the 
other’s property at the death of the other, the instrument was held a good 
contract. In Huguley v. Lanier, 86 Ga. 636; 22 Am. St. Rep. 487; 12 S.E. 
922, an agreement on the part of the husband that on his death his executors 
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should pay his wife four thousand dollars, and the wife should relinquish 
all claim of dower, it was held that this was not an agreement to make a 
will nor an unexecuted will but an immediate obligation to be performed in the 
future, and was not made testamentary because it was payable at the hus- 
band's death. See also Phalen v. United States Trust Co., 186 N. VY. 178; 7 
L. R. A. (N. S.) 734; 9 Ann. Cas. 595; 78 N.E. 943. In Ga Nun v. Palmer, 
159 App. Div. 86; 144 N. Y. S. 457, In re Bostwick’s Estate, 49 Misc. 186; 98 
N. Y. S. 932, and Harker v. Smith, 41 O. S. 236; 52 Am. Rep. 80, part of 
the instrument was held to be contractual. On the other hand where the in- 
strument provides for payment or conveyance after the maker’s death, is 
without consideration, and does not create an immediate obligation on the 
maker, the paper is testamentary. Cawley’s Appeal, 136 Pa. St. 628; 10 
L. R. A. 93; 20 Atl. 567, Templeton v. Butler, 117 Wis. 455; 94 N.W. 306. 
In re Estate of Longer, 108 Ia. 34; 75 Am. St. Rep. 206; 78 N.W. 834, an 
instrument beginning, “I agree to will” and executed as a will, which was 
ineffective as a contract, was admitted to probate as a will, on the ground 
that when the court has once found that the maker had an animus testandi 
the character of the instrument is fixed despite the usual contractual signifi- 
cance of the word “agree”. The matter is well summed up in Jn re Diez, 
50 N. Y. 88, where the court said, if the instrument is not to have any opera- 
tion until after death, then it is a will, nothwithstanding that it may have 
been executed in pursuance of a previous promise or obligation appearing upon 


its face. 


An assignment may pass a good present interest though the enjoyment is 
postponed until the death of the assignor, or it may be testamentary, McClos- 
key v. Tierney, 141 Cal. 101; 99 Am. St. Rep. 33; 74 Pac. 699. In Frost v. 
Frost, 202 Mass. 100; 27 L. R. A. (N. S.) 184; 88 N.E. 446, where the as- 
signor assigned a life insurance policy to trustees to “be named in my will” 
for the benefit of his wife, and in Paine v. Paine, 28 R. I. 307; 12 L. R. A. 
(N. S.) 547; 67 Atl. 127, where a father transferred stock from himself 
individually to himself as attorney for his son, and latter repudiated the tran- 
saction, it was held that the assignments were testamentary. In Southern 
Mutual Life Insurance Ass. v. Durdin, 132 Ga. 495; 131 Am. St. Rep. 210; 
64 S.E. 264, in which case it was held that an assignment of an insurance 
policy may pass a present interest although the payment to the beneficiary is, 
necessarily, not made until the assignor’s death, the court said that whether 
an assignment is testamentary depends on the wording of it. 


Instruments in the form of a lease may also be testamentary. In the case 
where a husband leases his land to third party with the provision that if he 
dies before the lease expires the lessee is to pay the rent to the lessor’s wife, 
that provision is testamentary, Murray v. Cazier, 23 Ind. App. 600; 53 N.E. 
476, Priester v. Hohlock, 70 App. Div. 256; 75 N. Y. S. 405. But a lease to the 
lessee for the life of the lessor with the option to buy at or within a given period 
after the lessor’s death, is a good lease and the provision for purchase is not 
testamentary, Chas. J. Smith Co. v. Anderson, 84 N. J. Eq. 681; 95 Atl. 358, 
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In re Specht’s Estate, 268 Pa. St. 384; 112 Alt. 92, Meck’s Appeal, 97 Pa. St. 
313. The same holds true although the lessor reserves the right to revoke the 
lease on certain conditions, Estate of Ogle, 97 Wis. 56; 72 N.W. 389. 

The validity of a promissory note is not affected by the mere fact that 
payment is to be made at or after the maker’s death, provided that there is 
sufficient consideration, Beatty v. Western College, 177 Ill. 280; 69 Am. St. 
Rep. 242; 42 L. R. A. 797; 52 N.E. 432, Garrigus v. Home Frontier and 
Foreign Missionary Society, 3 Ind. App. 91; 28 N.E. 1009, Price v. Jones, 
105 Ind. 543; 55 Am. Rep. 230; 5 N.E. 683; In re Griswold’s Estate, —— 
Neb. ; 202 N.W. 609. But the note is held to be testamentary when 
in addition to the fact that it is to be paid after the maker’s death, the con- 
sideration does not appear on the face of the instrument, Cover v. Stem, 67 
Md. 449; 1 Am. St. Rep. 406; 10 Atl. 231, or it is made revocable by a con- 
dition within the control of the maker as in Ferris v. Neville, 127 Mich. 444; 
89 Am. St. Rep. 480; 54 L. R. A. 464; 86 N.W. 960; or the evidence proved 
that the consideration was a distribution of the maker’s property by the payee 
for such purposes as are usually provided for in a will, for example to the 
church, McCourt v. Peppard, 126 Wis. 326; 105 N.W. 809. 


Roberts v. Coleman, 37 W. Va. 143; 16 S.E. 482, held that a bond that the 
maker’s executor should convey certain land to his son at his death provided 
that he had not disposed of it before, was testamentary. 

A bill of sale of “all the personal property which we may possess at our 
death” conveys no present title and is purely testamentary, In re Salzwedel’s 
Estate, 171 Wis. 441; 177 N.W. 586. 





In jurisdictions where a holographic will is recognized, a letter which 
shows a testamentary intent may be probated as a will, although it is, in the 
nature of things, not executed in accordance with the statute of wills, Boyd 
v. Boyd, 6 Gill & J. 25, In re Richardson, 94 Cal. 63; 15 I R. A. 635; 29 
Pac. 484, Milam v. Stanley, (Ky.), 17 L. R. A. (N. S.) 1126, 111 S.W. 296. 
Letters written by soldiers at war, as in Leathers v. Greenacre, 53 Me. 561, 
and by mariners at sea, as in Goods of Parker, 2 Swab & T. 375, are fre- 
quent examples of this type of will. 

The distinction between a will and a gift inter vivos seems to be clear cut. 
If the donor gives up all control of the res, it is a good gift, although the res 
is not to be delivered to the donee until the death of the donor, Pirie v. Le 
Soulnier, 161 Wis. 503; 154 N.W. 993. Where the donee is to get the res 
at the death of the donor, and the donor retains control during his life, it is 
an attempted testamentary disposition, Stevenson v. Earl, 65 N. J. Eq. 721; 
103 Am. St. Rep. 790; 55 Atl. 1091. But where the donor deposits a sum in 
the name of himself and the donee jointly, with power to either to make 
with drawals during their joint lives and the balance to go to the survivor, 
it is a good gift inter vivos, Negaunee Nat. Bank v. Le Beau, 195 Mich. 502; 
L. R. A. 1917 D 852; 161 N.W. 974. 


The distinction between a will and a gift causa mortis is just as clear as 
that between a will and a gift inter vivos, but there seems to be more confusion 
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on the subject. “A gift causa mortis resembles a testamentary disposition 
of property in this, that it is in contemplation of death, and is revocable dur- 
ing the life of the donor. It is not, however, a testament, but in its essential 
characteristics is what its name indicates, a gift. Actual delivery by the donor 
in his lifetime is necessary to its validity The donee’s possession must 
continue during the life of the donor, for recovery of possession by the latter 
is a revocation of the gift. But in the case of a legacy the possession remains 
with the testator until his decease. The title to a gift causa mortis passes 
by the delivery, defeasible only in the lifetime of the donor, and his death 
perfects the title in the donnee by terminating the donor’s right or power 
of defeasance. The property passes from the donor to the donee directly, and 
mot through the executor or administrator, and after his death it is liable 
to be divested only in favor of the donor’s creditors. In this respect it 
stands the same as a gift inter vivos. It is defeasable in favor of creditors, 
not because it is testamentary, but because, as against creditors, one cannot 
give away his property. A gift causa mortis is not subject to probate, nor 
to contribution with legacies in case the assets are insufficient, nor to any of 
the incidents of administration. It is not revocable by will, for as a will 
does not operate until the decease of the testator, and the donor, at his de- 
cease, is divested of his property in the subject of the gift, no right or title 
in it passes to his representatives. The donee takes the gift, not from the 
administrator but against him, and no act or assent on the part of the ad- 
ministrator is necessary to perfect the title of the donee.” Emery v. Clough, 
63 N. H. 552; 56 Am. Rep. 543; 4 Atl. 796. In Vosburg v. Mallory, 155 Ia. 
165; Ann. Cas. 1914. C 880; 135 N.W. 577, the court quotes Gardner on 
Wuts, p. 12 sec. 3, as making the further distinction that a gift causa mortis 
is oral, and a will is usually written. In Trenholm v. Morgan, 28 S. C. 268; 
5 S.E. 721, the court says, “From the nature of the donatio it is apparent 
that the infallible test which must distinguish it from a testamentary gift is 
delivery—change of dominion in praesenti. Without this there is really nothing 
to distinguish it from an ordinary testamentary bequest.” 

An absolute mortgage with an oral agreement that the mortgage will con- 
vey to the mortgagor’s son on the death of the mortgagor is a good mortgage 
and is not testamentary, Patterson v. Mills, 69 Ia. 755; 28 N.W. 53. 

The hardest case is to distinguish between a will and a deed. “There are 
few, if any, questions less clearly defined in the law books than an intelligible, 
uniform test by which to determine when a given paper is a deed and when 
it is a will,” Sharp v. Hall, 86 Ala. 110; 11 Am. St. Rep. 28; 5 So. 497. The 
weight of authority is that the controlling factor is the intention of the 
maker, Crocker v. Smith, 94 Ala. 295; 16 L. R. A. 576; 10 So. 258; Innes 
v. Potter, 130 Minn. 320; 3 A. L. R. 896; 153 N.W. 604. If the maker in- 
tended to make an instrument which would take effect immediately, it is a 
deed, Lippold v. Lippold, 112 Ia. 134; 84 Am. St. Rep. 331; 83 N.W. 809, Jack- 
son v. Jackson, 67 Or. 44; Ann. Cas. 1915 C 373; 135 Pac. 201. If it is not 
to take effect until the death of the maker, it is testamentary, McDaniel v. 
Johns, 45 Miss. 632. In Tosicr v. Jackson, 164 Pa. St. 373; 30 Atl. 400, and in 
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the principal case there are statements to the. effect that it is immaterial 
whether the maker intended to draw a note or a will etc. These statements 
seem at first glance to deny the proposition laid down in Crocker v. Smith, 
supra. But the conflict is probably only apparent. In Sharp v. Hall and 
Crocker v. Smith the court doubtless refers to the maker’s objective intent, 
that is, his intent which may be deduced from his acts etc. In Tosier v. 
Jackson and the principal case the court probably refers to the maker’s sub- 
jective or secret intent. 


The question then arises: How is the maker’s intention to be ascertained? 
In Sharp v. Hall, 86 Ala. 110; 11 Am. St. Rep. 28; 5 So. 497, the court said, 
“Intention is an inferential act, and unless announced at the time the act is 
done, it is not susceptible of direct proof.” According to Crocker v. Smith, 
94 Ala. 295; 16 L. R. A. 576; 10 So. 258, it is “to be collected from the terms 
of the instrument considered in the light of surrounding circumstances. In 
Clay v. Layton, 134 Mich. 317; 96 N.W. 458, cited approvingly in Dexter v. 
Witte, 138 Wis. 74; 119 N.W. 891, the court divides the cases into three 
groups: first, where the testamentary intent is clearly deducible from the in- 
strument, in which case it is a will and no parol evidence is admissible; 
second, where the instrument is ambiguous or of a doubtful meaning, in which 
case is to be interpreted in the light of surrounding circumstances; and, 
third, where there is nothing to indicate a testamentary intent, but, on the 
contrary, the instrument is in terms plainly a deed, in which case the instru- 
ment cannot be contradicted and shown to be a will. In view of the well 
established parol evidence rule, this distinction seems just, and there would 
appear to be no reason why the maker who has used words which have a 
precise legal meaning should not be bound to have them express his intention 
as is held in the case of Turner v. Scott, 51 Pa. St. 126. The point is neatly 
put in Fellbush v. Egan, 221 Pa. St. 420; 70 Atl. 816, “It is sometimes said 
that the question is not what he may have meant, but what is the meaning of 
his words, a most unfortunate form of expression, for the construction must 
always be according to his actual intent, whatever the words used, but where 
the meaning of his words is clear, his intention is to be gathered solely from 
them. It is only where his words are ambiguous to the extent of being capable 
of more than one construction that resort can be had to other evidence dehors 
the instrument to discover his intent.” There is an excellent note on this point 
to the case of Jones v. Caird, 153 Wis. 384; Ann. Cas. 1914 A 88; 141 N.W. 
228, in Ann. Cas. 


To collect the maker’s intent “from the terms of the instrument”, is by 
no means an easy task. It is difficult to know what effect to give to the 
words the maker has used. From the following discussion it will be seen 
that the courts differ on the interpretion of certain expressions frequently 
used in these borderline instruments. For example, it is usually held that 
where an instrument is in form a deed but reserves a life estate to the grant- 
or, that it is a good deed. Dozier v. Toalson, 180 Mo. 546; 79 S.W. 420. But 
in Cross v. Benson, 68 Kan. 495; 64 L. R. A. 560; 75 Pac. 558, and in Carlton 
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v. Cameron, 54 Tex. 72; 38 Am. Rep. 620, such a provision was held to 
indicate an intention on the part of the maker, to reserve full control during his 
life, and therefore that his intention was to create a testamentary instrument. 
It used to be supposed that a present future interest could not be created in 
chattels and therefore that an instrument purporting to convey chattels but 
reserving a life estate was testamentary; but today the contrary doctrine pre- 
vails. Innes v. Potter, 130 Minn. 320; 3 A. L. R. 896; 153 N.W. 604, Jaggers 
y. Setes, 2 Strob. Eq. (S. C.) 343; 49 Am. Dec. 674. An instrument in the 
form of a deed but “to take effect at my death” was held testamentary in 
Johnson v. Yancy, 20 Ga. 707; 65 Am. Dec. 646, (but was overruled in Wynn 
v. Wynn, 112 Ga. 214; 37 S.E. 378) and in Welch v. Kinard, Speer’s Eq. 
(S. C.) 256. The court split on the interpretation in Milledge v. Lamar, 
(thereby affirming the lower court which held that it was a deed), 4 Desaus. 
(S. C.) 617. Such an instrument was held a deed in Love v. Blauw, 61 Kan. 
496; 48 L. R. A. 257; 59 Pac. 1059. An instrument in form a deed but to 
have “no effect” or “to take effect only in case of” the maker’s death, was 
held testamentary in Synder v. Gencrai Board of Education etc., 205 Ky. 812: 
266 S.W. 661, Moody v. Macomber, 159 Mich. 657; 134 Am. St. Rep. 755; 
124 N.W. 549, Murphy v. Gabbert, 166 Mo. 596; 89 Am. St. Rep. 733; 66 
S.W. 536. In Wilson v. Carrico, 140 Ind. 533; 49 Am. St. Rep. 213; 40 N.E 
50, such case was held to be a will but the court said it was near the danger line. 
In Young v. O’Donell, 129 Wash. 219; 224 Pac. 682, the court said that such 
an instrument was ambiguous, but held it to be a will in view of the subsequent 
acts of the parties. This case contains an analysis of six cases from as 
many courts to show the conflict on this point. On the other hand such an 
instrument was held to be a deed in Phillips v. Phillips, 186 Ala. 545; Ann. 
Cas. 1916 D 994; 65 So. 49, and in Phillips v. Thomas Lumber Co., 94 Ky. 
445; 42 Am. St. Rep. 367; 22 S.W. 653; The majority of the courts today 
hold that it is a deed. In Swann v. Housman, 90 Va. 816; 20, S.E. 830, the 
provision that the donee must survive the donor, was held to stamp the instru- 
ment as testamentary. It is generally held that an instrument purporting to 
convey all or a portion of the property of which the maker dies seized, is 
testamentary. Brewer v. Baxter, 41 Ga. 212; 5 Am. Rep. 530, Robey v. 
Hannon, 6 Gill (Md.) 463, Watkins v. Dean, 18 Tenn. 321; 31 Am. Dec. 583. 
The majority of tne courts, including Wisconsin, Prutsman v. Baker, 30 Wis. 
644; 11 Am. St. Rep. 592, Williams v. Daubner, 103 Wis. 521; 74 Am. St. 
Rep. 902; 79 N.W. 748, Ward v. Russell, 121 Wis. 77; 98 N.W. 939, hold 
that a provision that the maker might revoke the instrument makes it testa- 
mentary, Jackson v. Jackson, 67 Or. 44; Ann. Cas. 1915 C 373; 135 Pac. 201. 
But the opposite was held in Mays v. Burleson, 180 Ala. 396; 61 So. 75, 
Tennant v. John Tennant Memorial, 167 Cal. 570; 140 Pac. 242. In Wall v. 
Wall, 30 Miss. 91; 64 Am. Dec. 147, the court said that such a provision for 
revocation showed that the maker thought that he could not revoke without 
such a reservation, and therefore he could not have considered the instru- 
ment as ambulatory. Iowa holds that such a provision does not make the in- 
strument testamentary as long as the maker does not exercise it. Newton v. 
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Bealer, 41 Ia. 334; Lippold v. Lippold, 112 Ia. 134; 84 Am. St. Rep. 331; 83 
N.W. 809. 


Nor is it easy to ascertain the maker’s intention from his acts subsequent 
to the making of the instrument. For example, delivery of the instrument 
is not conclusive. In the note in Ann. Cas. to Phillips v. Phillips, 186 Ala. 
545; Ann. Cas. 1916 D 994; 65 So. 49, it says, “It is held that a delivery of 
the instrument is some evidence of an intention that it shall operate as a 
deed, though it in terms says it is to become effective at the death of the 
grantor—a failure to deliver the instrument is some evidence that it is intended 
as a testamentary disposition and not as a deed.” In Wilenou v. Handlon, 207 
Ill. 104; 69 N.E. 892, and in Chandoir v. Witt, 170 Wis. 556; 170 N.W. 932, 
it was held that a delivery is essential in order to have the instrument operate 
as a deed. In the latter case it was said that in addition to delivery, there 
must be an intent presently to pass the title; that “a secret intent on the part 
of the grantor that title shall not pass when the deed is manually given into 
the possession of the grantee will not prevent the passing of title, but, if the 
intent on both sides be that the deed shall serve merely as a testamentary 
document and is to remain subject to the grantor’s control, and not to take 
effect during his lifetime, it will not pass title, even though physically handed 
to the grantee.” In Oswald v. Caldwell, 225 Ill. 224; 80 N.E. 131, the in- 
strument was held testamentary, although there had been a manual delivery, 
because the parties continued to treat the res in the same way as before the 
delivery of the instrument. A delivery in escrow was held sufficient delivery 
to make the instrument a deed in Hagen v. Hagen, 136 Minn. 121; L. R. A. 
1917 C 964; 161 N.W. 380, Jackson v. Jackson, 67 Or. 44; Ann. Cas. 1915 
C 373; 135 Pac. 201. 


In discussing the distinction between a will and a deed, it is important to 
note trust deeds and deeds conferring a power. A deed of power which is 
not coupled with any interest, is revoked by the grantor’s death, Organized 
Charities Assn. v. Mansfield, 82 Conn. 504; 135 Am. St. Rep. 285; 74 Atl. 781, 
Frederick’s Appeal, 52 Pa. St. 338; 91 Am. Dec. 159. A deed of trust is not 
revoked by the grantor’s death, and it operates as a good deed without need 
of probate. Hall v. Hall, 109 Va. 117; 21 L. R. A. (N. S.) 533; 63 S.E. 
420, Pietsch v. Marshall & Ilsley Bank, 164 Wis. 368; 160 N.W. 184, Warsco 
v. Oshkosh Savings and Trust Co., 183 Wis. 156; 196 N.W. 829. 

It should be noted that a single instrument may operate as a will and also 
as a deed or contract etc. Taylor v. Kelley, 31 Ala. 59; 68 Am. Dec. 150, 
Heaston v. Krieg, 167 Ind. 101; 119 Am. St. Rep. 475; 77 N.E. 805. “There 
is no legal objection to regarding the same instrument partly as a deed or 
contract and partly as a will, partly for present and partly for posthumous 
operation if the maker chose to combine these two purposes.” Schouler on 
Wits sec. 369, quoted in the principal case. 


It would seem, then, from a perusal of the cases that the general rules for 
determining the nature of a given instrument are: first, that the courts will 
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give some effect to the paper if possible, even though that effect is not 
precisely the one intended by the maker; second, that the form of the instru- 
ment is immaterial; and, third, that the controlling factor is whether the maker 
intended to bind his property in praesenti, or not to bind it until his death. 


Vireinta L. Nortu 





